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SENATE—Saturday, September 26, 1987

(Legislative day of Friday, September 25, 1987)

The Senate met at 10 a.m., on the
expiration of the recess, and was
called to order by the Honorable JoHN
BREAUX, a Senator from the State of
Louisiana.

PRAYER

The Reverend R.C. Halverson, Jr.,
Chesterbrook Presbyterian Church,
Falls Church, VA, offered the follow-
ing prayer:

Let us pray together.

Father in Heaven, we know that
leaders can fall in a moment of poor
judgment, to which we are all prone.
And nations can collapse overnight
due to the absence of good advice.
Therefore, we urgently pray for an
outpouring of devine wisdom upon our
leadership and our Nation. Raise up
prophets, priests and sages who will
bodily and faithfully declare Your
counsel to men. And grant leaders the
discernment to surround themselves
with godly advisers that their decision
might bring about strength and stabil-
ity.

We pray this so that we may live
peaceably in a kingdom founded on
justice and righteousness, through
Christ, Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. STENNIS].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, September 26, 1987.
To the Senate:

Under the provisions of rule I, section 3,
of the Standing Rules of the Senate, I
hereby appoint the Honorable JorEn B.
BREAUX, a Senator from the State of Louisi-
ana, to perform the duties of the Chair.

JoHN C. STENNIS,
President pro tempore.

Mr. BREAUX thereupon assumed
the chair as Acting President pro tem-
pore.

RECOGNITION OF THE
MAJORITY LEADER
The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

LEADER TIME YIELDED

Mr. BYRD. Mr. President, I ask
unanimous consent that the two lead-
ers may have 2% minutes each.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, I have
been authorized to yield this time to
Mr. PROXMIRE.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin.

Mr. PROXMIRE. Mr. President, I
thank my good friend, the majority
leader.

HOW EVEN A LOSING TAKEOV-
ER CAN DESTROY A HIGHLY
COMPETITIVE COMPANY

Mr. PROXMIRE. Mr. President, the
Senate should, as soon as possible,
pass legislation controlling the damage
to our competitive economy wrought
by corporate takeovers. Here's why:
Anyone who thinks corporation man-
agement has any real chance to win a
worthwhile victory when a raider sets
the corporation in its sights should
consider what has happened to the
Borg-Warner Corp. Borg-Warner has a
long and proud record as a highly
competitive, efficient manufacturing
firm. In recent years it has been a clas-
sic business school case of an old line
manufacturer that brilliantly diversi-
fied its manufacturing businesses
adding chemical and other products
and moving into a number of other
businesses including services. Borg-
Warner seemed to be doing everything
right. It maintained a very low debt
equity ratio, so it could survive inevita-
ble recessions. It pushed its resources
heavily into research and development
to stay on the curring technological
edge. It spent heavily to keep its work
force trained, competent and holding
down worker turnover. It invested in
the newest and most efficient equip-
ment. It was rewarded for its efficien-
cy with an enviable return on its
equity. And it was more than a highly
efficient business entity. It was a good,
in fact, an excellent corporate citizen
of its community: Chicago. For years
it has been a leading contributor to
Chicago charities, schools and cultural
activities.

In a superlative article in the Sep-
tember 20, Chicago Tribune, Matt
O'Connor describes vividly what hap-
pened after Merrill Lynch Capital
Partners Inc., got Borg-Warner in its
sights, and began the takeover process.
It was a battle royal. Borg-Warner

management won. Merrill Lynch lost.
But the Borg-Warner victory has left
this excellent, highly competitive com-
pany a staggering wreck. Borg-Warner
management took the one surest route
to victory. It skyrocketed its debt by a
whopping tenfold. In 1986—1 year ago
Borg-Warner owed $440 million.
Today—a year later Borg-Warner’s
debt is a whopping $4.2 billion. That's
an approximate tenfold increase in
debt. In that same year Borg-Warner's
equity sank from $1.53 billion all the
way down to $200 million. Borg-War-
ner's equity fell to one-eighth of its
1986 level. Results: Borg-Warner's
healthy equity debt ratio of better
than 3 to 1 in 1986 became a highly
dangerous 1-to-20 ratio in 1987. Here is
a case in which a threatened corporate
raid converted a healthy corporation
able to survive serious recession into a
firm that has become a corporate
basket case. A few months into the
next recession and Borg-Warner will
be gone. Indeed, even without a reces-
sion the kind of rise in interest rates
that many experts are predicting over
the next 2 or 3 years could push Borg-
Warner into insolvency.

Faced with this grim situation the
options for Borg-Warner's fine man-
agement are very limited. The corpo-
ration will have to sharply reduce or
eliminate its excellent and productive
research program. It will have to re-
verse its highly successful diversifica-
tion program. It will, for example, sell
its highly rated chemical business and
other critical parts of its diversified
operation to pay off $750 million in
debt this year and $2 billion next year.
It will certainly have to reduce and
perhaps eliminate its role as a leading
corporate citizen of Chicago with its
contributions to charities and educa-
tion.

Mr. President the Borg-Warner ex-
perience is not uncommon for firms
that resist takeovers and win. Union
Oil of California succeeded in beating
a threatened takeover a few years ago
by skyrocketing its debt from $1.2 to
$5.2 billion. Like Borg-Warner it used
the cash to buy its stock and push the
price out of reach of the raider. But in
the process UNOCAL took on a debt
that—according to its Chief Executive
Officer Fred Hartley required a daily
payment of $3 million in interest. Yes,
1 said a daily payment of $3 million.

Now some will say that UNOCAL
and Borg-Warner have only them-
selves to blame. They increased the
debt. The raiders didn’t. So it's their
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problem. Are they really to blame? Mr.
President, this reminds me of the old
French proverb: “The beast is wicked.
You attack it. It defends itself.” Both
Borg and UNOCAL were right to use
their biggest weapon to win. If they
had not taken the big debt route, they
almost certainly would have lost. And
then what would the raider have
done? He would have used the avail-
able credit of the target company to
raise the money to repay the debt the
raider incurred in raising the billions
to win the takeover fight. Borg would
have been plunged into debt in either
event. Merrill Lynch would also have
moved in to promptly liguidate Borg-
Warner’'s prize assets. Borg-Warner
would have been shoved up to its eye
balls in debt. It would have had to re-
verse its diversification. It would also
have lost its excellent and highly suc-
cessful management.

So win or lose in the Borg-Warner
case as in so many of these cases,
American competitiveness takes it on
the chin. Mr. President, the plight of
Borg-Warner represents an eloguent
argument for legislation that would
give corporate management a genuine
fighting chance to make their case
fully and fairly to their stockholders
before tender offers are acted on.

Mr. President, I ask unanimous con-
sent that the first 13 paragraphs of
the article to which I referred by Matt
O'Connor in the September 20, 1987
Chicago Tribune be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

Borc Won, Bur Vicrory Took ITs ToLn

(By Matt O'Connor)

Victory over corporate raiders has come at
a steep price for Borg-Warner Corp.

This mainstay of Chicago corporate and
civic life has turned inward as a private
company laden with debt. The conservative-
ly managed company's debt soared nearly
10-fold in a burout last April led by a Mer-
rill Lynch & Co. subsidiary.

Borg-Warner, which rarely allowed its
debt to exceed one-fourth of its sharehold-
ers' equity, suddenly had $21 of debt for
every $1 of equity.

“That's startling,” said Clarence E. “Red"”
Johnson, Borg-Warner's former president
and chief executive officer who quit in
June. “It’s a tremendous debt burden.”

Life will never be the same again at Borg-
Warner.

Saddled with $4.2 billion in debt, the com-
pany has been left more vulnerable to eco-
nomic downturns or interest rate increases.

Management, which once concentrated on
products and operating results, has had to
shift its focus to boosting cash flow and re-
ducing the huge debt.

The short-term focus threatens long-term
research and development projects, raising
the danger that this diversified company
could be hurt competitively.

With cash so limited, Borg-Warner's
proud history as one of Chicago’s strongest
corporate contributors to charities, schools
and cultural groups appears doomed.
Among the possible victims is a housing re-
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habilitation project on Chicago's Far South
Side that depends on Borg-Warner for half
its budget.

Under the strain, Borg-Warner’'s veteran
management team split up, and a closeness
between management and employees col-
lapsed. In outlying operations like its
Muncie, Ind., auto parts plant, workers and
community leaders fret over possible cuts
yet to come.

“That is the kind of corporate raiding
that is, in my judgment, destructive rather
than constructive,” said Donald D. Lennox,
the retired head of Navistar International
Corp. who often held up Borg-Warner as a
model of an old-line manufacturer’s success-
ful diversification into service businesses.

“Here is a company that the management
had built to be a healthy, well-performing
organization, and in order to defend them-
selves, it had to be disassembled,” Lennox
said.

The worst is yet to come,

Forced to pay off about $750 million in
debt this year and another $2 billion by the
end of next year, Borg-Warner will have to
sell off major parts of its diversified busi-
ness, perhaps even its prized chemicals sub-
sidiary.

THE GOLDEN GAVEL PRESIDING
OFFICER

Mr. PROXMIRE. Mr. President, I
compliment the Presiding Officer [Mr.
Breaux]. He really deserves a golden
gavel. He is a man who I understand
has presided for more than 75 hours.
He is the Judge Wapner of the Senate.
In fact, I think he has more charisma
than Judge Wapner and I am sure
more endurance.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin
yields the floor.

The Chair recognizes the majority
leader.

ORDER OF PROCEDURE

Mr. BYRD. Mr. President, just a few
reminders with respect to the final
agreement.

First, there will be no rollcall votes
today unless a parliamentary motion
would become necessary, which is
always understood to be appropriate
even in the face of my assurances
there will be no rollcall votes. We will
do that always. If I do not say it, I
think every Senator understands that
if it becomes necessary to get a
quorum or if we have to have the yeas
and nays on a motion to adjourn or
recess, the Senate cannot straitjacket
itself and make it so impossible for it
to function that we cannot do so. That
would be unreasonable.

I expect no rollcall votes, and we will
try to avoid it if parliamentary situa-
tions should arise, but that might be
beyond my capacity.

Second, Mr. President, no amend-
ment may be called up if it is not
listed in the agreement, with two ex-
ceptions, one being amendments deal-
ing with the War Powers Resolution
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and amendments dealing with SALT
II.

Third, all debate will cease at 8 p.m.
on Tuesday next.

Additionally, there will be a series of
rolleall votes at the beginning of Tues-
day morning starting at 8:30 a.m. and
the first rollcall vote will be a 30-
minute rollcall vote with the call for
the regular order at the end of the 30
minutes or thereabouts.

The rollcall votes that will occur se-
riatim on Tuesday morning will be
those which have been stacked by
agreement on amendments and they
will occur in sequence with reference
to the order of their stacking.

I believe two have already been or-
dered and in the interest of saving
time, as much time as possible on
Tuesday, if I have not gotten consent
already I will seek consent that all
back-to-back votes subsequent to the
first vote will be 10-minute rollcalls
and that means 10 minutes. We have
gotten into a bad mode here of having
10-minute rollcalls which actually are
20 minutes or 25.

But it will not happen on Tuesday. I
say this because Senators are going to
be very, very hard-pressed to get their
amendments up and have time for
debate, even on those amendments
that have a time limitation agreed to,
as the day wears on.

If I have not mentioned it already,
no amendment will have more than 30
minutes, but all amendments are re-
stricted to 30 minutes or less, the
“less” being those times that have al-
ready been agreed on.

A motion to table is available on
every amendment under this agree-
ment. Even though the yeas and nays
are ordered on an amendment, this
does not waive a Senator's right to
move to table when the time comes.

I urge Senators to come to the floor
today and Monday and call up their
amendments and have debate thereon.
This is the one assurance that they
will have time, at least 30 minutes, on
their amendments.

Mr. President, in the spirit of agree-
ment and in the spirit of having the
Senate come to grips with the amend-
ments that have been listed, and in
the spirit of avoiding any effort to
make an end run around that agree-
ment—I think it was the intent of all
that we limit ourselves to this agree-
ment—I ask unanimous consent that
no motion to recommit with or with-
out instructions be in order.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, I believe I
have laid out some of the basics that
all of us ought to keep in mind as we
proceed on this agreement.

Mr. NUNN. Mr. President, I thank
the majority leader for laying out the
procedure that we are operating under
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now by unanimous consent and after
an awful lot of work on both sides of
the aisles to reach this rather elabo-
rate but I think very efficient and ef-
fective procedure in terms of dealing
with the amendments.

I want to emphasize one point that
the majority leader has already made.
We are here today to do business. We
know of about five amendments we
can deal with today. I would hope we
could deal with more than that. I
would hope we could have other Sena-
tors come over. I think all Senators
ought to recognize what they are
faced with unless they come over
today or Monday, and that is we have
got, I am informed, 50 amendments
left.

We have 50 amendments left. We
come in Tuesday morning at 8 o'clock.
We begin voting shortly thereafter.
We will have four or five, maybe more
rolleall votes. So, assuming we have a
good many rollecall votes, we will prob-
ably start on new amendments at
about 10 o'clock. Now, we are going to
guit debating at 8 o'clock.

Mr. BYRD. At 8 p.m., as I had to be
reminded so many times yesterday.

Mr. NUNN. At 8 p.m. that evening.
So that gives us approximately 10
hours of debate. Now, if each amend-
ment takes 30 minutes—and some of
them will take less than that, but we
have a number of them that are 30-
minute agreements—and if each of
those, let us say there are 30 to 35 of
them, takes 30 minutes, that is more
than 10 hours. And there are a
number of them that will take 15, 20
minutes. So unless we deal with
amendments today and Monday, there
is just a mathematical impossibility of
dealing with all of them in accordance
with the full amount of time that the
authors of the amendments would like
on Tuesday.

So 1 encourage Senators that are in
town today to come on over and let us
handle the amendments today, have
the debate today. If we can agree to
them, we will; if we cannot, we will set
a rollcall for Tuesday.

I thank the Senator from Washing-
ton State, because he is prepared to do
exactly that.

Mr. President, I yield the floor.

NATIONAL DEFENSE AUTHORI-
ZATION ACT FOR FISCAL
YEARS 1988 AND 1989

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of the unfinished business, which is S.
1174, which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 1174) to authorize appropria-
tions for fiscal years 1988 and 1989 for mili-
tary activities of the Department of De-
fense, for military construction, and for de-
fense activities of the Department of
Energy, to prescribe personnel strengths for
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such fiscal years for the Armed Forces, and
for other purposes.

The Senate resumed consideration
of the bill.

Pending:

(1) Weicker-Hatfield Amendment No. 712,
to require compliance with the provisions of
the War Powers Resolution.

(2) Byrd Amendment No. 732 (to Amend-
ment No. 712), of a perfecting nature, to
provide that Congress express its support
for (1) a continued U.S. presence in the Per-
sian Gulf and the right of all non-belliger-
ent shipping to free passage in the Gulf; (2)
continued work with the countries in the
region and with our Allies to bring about a
de-escalation of the conflicts in the region,
and to bring a halt to those activities which
threaten the freedom of navigation in inter-
national waters in the region; and (3) diplo-
matic efforts underway in the United Na-
tions and elsewhere to bring about an early
resolution of the conflict between Iran and
Iraq, identify the actions which led to the
current conflict and contribute to its con-
tinuation, achieve a cease-fire as called for
by United Nations Security Council Resolu-
tion 598, and take early action toward im-
posing sanctions on any party which refuses
to accept a cease-fire.

(3) Conrad Amendment No. 749, to ex-
press the sense of the Congress that the
President should enter into negotiations
with members of mutual defense alliances
with the United States for the purpose of
achieving a more equitable distribution of
the financial burden of support of such alli-
ances. (A vote will occur on the amendment
on Tuesday, September 29.)

{4) Dole Amendment No. 753, to commend
the Armed Forces of the United States for
their successful operation in thwarting Ira-
nian mine-laying activities in the Persian
Gulf. (A vote will occur on the amendment
on Tuesday, September 29.)

AMENDMENT NO. 761

(Purpose: To provide for removal, disposal,
and replacement of asbestos insulation at
the central steam plant, Fairchild AFB)
Mr. EVANS. Mr. President, I send an

amendment to the desk and ask for its

immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The clerk will report the amend-
ment of the Senator from Washing-
ton.

The assistant legislative clerk read
as follows:

The Senator from Washington [Mr.
Evans], for himself and Mr. ApaMs, proposes
an amendment numbered 761,

At the appropriate place in the bill add
the following:

“Replace asbestos insulation in the
amount of $2,050,000 at Fairchild Air Force
Base, Washington.”

Mr. EVANS. Mr. President, I rise
today to offer, on behalf of myself and
Senator Apams, an amendment to ex-
pedite the process of removing asbes-
tos insulation from the heating plant,
steam tunnels, and pits at the central
steam plant at Fairchild Air Force
Base in our State. Insulation of a safe
type is to be installed in place of the
asbestos insulation.

Our amendment would add
$2,050,000 to the bill to make sure that
this necessary project is completed as
quickly as possible. From my perspec-
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tive, it is curious that the Air Force
has not made this project a higher pri-
ority item. Every day that this project
is delayed results in prolonging the
unacceptable exposure of workers in
the plant to the potential dangers of
asbestos.

As of February 1987 the project was
35-percent design complete—the stand-
ard threshold for committing funds to
a project. We should delay no longer
in getting this project underway.

The ACTING PRESIDENT pro tem-
pore. Is there further debate on the
amendment of the Senator from
Washington, Senator Evans?

Mr. NUNN. Mr. President, we believe
this is a good amendment. We think it
should be accepted by our colleagues. I
assume it has also been cleared on the
Republican side of the aisle.

I urge that this amendment be ac-
cepted.

The ACTING PRESIDENT pro tem-
pore. Is there further debate? If not,
the question is on agreeing to the

amendment of the Senator from
Washington.

The amendment (No. T761) was
agreed to.

Mr. EVANS. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. NUNN. I move to lay motion on
the table.

The motion to lay on the table was
agreed to.

Mr. EVANS. May I inquire of the
managers of the bill, I have a second
amendment which it was my under-
standing had been cleared. I under-
stand that perhaps there is still some-
thing to be done on it. It is a simple
amendment that carries forward an
agreement between the U.S. Navy and
the Tulalip Indian tribes. It seems to
me it is fairly straightforward. It is my
understanding that an agreement had
been reached between the tribes and
the Navy and all the problems that
had existed had been cleared away.

Mr. NUNN. I say to our friend and
colleague from Washington that that
amendment is being worked on right
now by staff on both sides. It has not
been cleared yet. If the Senator could
be here for perhaps another 30, 40
minutes, we could let the Senator
know one way or another this morn-
ing.

Mr. EVANS. I say to the manager, 1
hope we can do it in 3 or 4 minutes.

Mr. NUNN. What I am saying is that
I do not think it would take long to
handle the amendment, but we have
not completed reviewing it. The review
itself will take about another 30 min-
utes.

Mr. EVANS. I thank the Senator.

AMENDMENT NO, 762

Mr. BYRD. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.
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The ACTING PRESIDENT pro tem-
pore. The amendment will be stated.

The assistant legislative clerk read
as follows:

The Senator from West Virginia [Mr,
Byrp] proposed an amendment numbered
762.

Mr. BYRD. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

At the appropriate place in the bill, insert
the following new section:

Notwithstanding any limitation on
amounts that may be otherwise paid for
travel and transportation allowances, a civil-
ian employee of the Department of Defense
or Department of Transportation or a
member of the Armed Forces of the United
States, accompanying a member of Con-
gress, an employee of such a member, or an
employee of Congress on official travel may
be authorized reimbursement for actual
travel and transportation expenses in an
amount not to exceed that approved for of-
ficial Congressional travel when that travel
is directed or approved by the Secretary of
Defense or the Secretary of the executive
agency or military department, or a desig-
nee of the Secretary concerned, having ju-
risdiction over the employee or member.

Mr. BYRD. Mr. President, this
amendment has been cleared on both
sides.

The ACTING PRESIDENT pro tem-
pore. Is there additional debate on this
amendment?

Mr. NUNN. Mr. President, it is my
understanding both sides have looked
at this amendment and cleared it and 1
urge its adoption.

The ACTING PRESIDENT pro tem-
pore. Does the Senator yield back his
time?

Mr. BYRD. Yes.

Mr. QUAYLE. It is cleared on this
side.

The ACTING PRESIDENT pro tem-
pore. Is there any further debate on
this amendment? If not, the question
is on agreeing to the amendment.

The amendment (No. 762)
agreed to.

QUORUM CALLS WAIVED ON TUESDAY NEXT

Mr. BYRD. Mr. President, I ask
unanimous consent that quorum calls
before rollcall votes be waived on next
Tuesday.

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without ob-
jection, it is so ordered.

TIME LIMITATION FOR ROLLCALL VOTES ON

TUESDAY NEXT

Mr. BYRD. Mr. President, I had in-
dicated earlier this morning and there
was some discussion of it on yesterday
that there be a 10-minute limitation
on all rollcall votes that are back-to-
back subsequent to the first rollcall
vote. We all know that at the begin-
ning of the Congress we got a standing
order that rolleall votes be limited to

was
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15 minutes, and we also all know that
the order is honored in the breach.

So I ask unanimous consent that the
initial rollcall vote on next Tuesday be
limited to 30 minutes and that the ini-
tial rollcall vote at 8 p.m. next Tues-
day be limited to 20 minutes and that
all subsequent back-to-back votes shall
be limited to 10 minutes each.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the request?
Hearing none, it is so ordered.

AMENDMENT NO. 763

(Purpose: To require a report from the Sec-
retary of Defense regarding nuclear deter-
rence in Europe and the maintenance of
NATO's flexible response strategy, in the
event of an arms control agreement be-
tween the United States and the Soviet
Union)

Mr. BYRD. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The amendment will be stated.

The legislative clerk read as follows:

The Senator from West Virginia [Mr.
Byrp] proposes an amendment numbered
763.

Mr. BYRD. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

On page 114, between lines 13 and 14,
insert the following new section:

SEC. . REPORT ON REQUIREMENTS FOR MAIN-
TAINING NATOS STRATEGY OF DE-
TERRENCE.

{a) IN GENERAL.—The Secretary of De-
fense shall submit to Congress a report re-
garding the ability of the North Atlantic
Treaty Organization (NATO) to maintain
its strategy of deterrence through the 1990s,
including a specific discussion concerning
this issue in the event the United States and
the Soviet Union agree to a treaty which re-
quires reduction or elimination of types of
delivery systems or reductions in the num-
bers of nuclear weapons deployed in West-
ern Europe.

(b) Form anp ConTENT oF REPORT.—The
Secretary shall submit the report required
by subsection (a) in both classified and un-
classified forms and shall include in the
report the following:

(1) The appropriate numbers and types of
nuclear weapons and nuclear-capable deliv-
ery systems not limited by the proposed
treaty which the Secretary of Defense rec-
ommends for deployment in the European
theater under the terms of an arms control
agreement likely to be agreed to by the
United States and the Soviet Union.

(2) A description of any nuclear modern-
ization program the Secretary of Defense
has recommended or proposes to recom-
mend as necessary to ensure that NATO
will be able to maintain a credible and effec-
tive military strategy.

(3) A discussion of the impact that a re-
duction in the number of nuclear warheads
deployed by NATO in Western Europe will
likely have on NATO's ability to maintain
an effective flexible response strategy and
credible deterrence.

(4) A discussion of any plans for redeploy-
ment in peacetime to Western Europe, in
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the event an agreement referred to in sub-
section (a) is successfully concluded, of nu-
clear forces of the United States that are
currently deployed outside Western Europe.

(5) A discussion of the balance of non-nu-
clear forces in the NATO theater and the
potential impact of an agreement limiting
non-nuclear forces on that balance.

(6) A discussion of the feasibility of substi-
tuting advanced conventional munitions for
nuclear weapons currently deployed by
NATO, including a discussion of the costs of
such weapons and prospects for sharing
such costs among NATO allies.

(7) A discussion of all feasible candidate
nuclear weapons delivery systems that
might be deployed by NATO, including all
delivery systems currently in the inventories
of the United States and NATO and any
new systems that may become available
during the time period covered by the re-
ports required by subsection (a).

(8) A discussion of the views of the leaders
of member nations of NATO (other than
the United States) and of the Supreme
Allied Commander, Europe (SACEUR) on
the issues in items (1) through (6) above.

(¢) DeEADLINE FOR REPORT.—The report re-
quired by subsection (A) shall be submit-
ted—

(1) not later than 90 days after the date of
enactment of this Act; or

(2) not later than the date on which the
President submits to the Senate for its
advice and consent an arms control treaty
limiting deployment of intermediate—range
nuclear forces (INF) in Western Europe,
whichever date is earlier.

PRESERVING NATO'S STRATEGY OF DETERRENCE

Mr. BYRD. Mr. President, it now ap-
pears likely that a treaty eliminating
intermediate-range nuclear forces of
the United States and the Soviet
Union will be concluded in all likeli-
hood in the near future. This amend-
ment is to require a report from the
Secretary of Defense on the key mili-
tary implications of such a treaty for
the preservation of NATO's strategy
of deterrence and flexible response.

This is an extremely important sub-
ject which the Senate must examine
critically as well as carefully as part of
its deliberations concerning advice and
consent on the making of any treaty.
What will the political and military
landscape of Europe and the alliance
be as a result of a successful ratifica-
tion of any INF treaty? We are all con-
cerned about verification questions,
about Soviet compliance with treaties.
But besides the matter of verifiability
of a new treaty, there are a series of
benchmarks with which I intend to
assess the merits of such a treaty in
the areas of force structure, alliance
planning and costs. The Senate must
have the information necessary to
assure itself that the proposed treaty
is in the security interests of the
United States and its allies. We also
want to make absolutely certain that
the remaining nuclear forces in
Europe are sufficient in number and
in type to preserve NATO's strategy of
deterrence.

Mr. President, this point deserves
special emphasis. As the Secretary
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General of NATO, Lord Carrington,
commented earlier this month, the
proposed agreement will “change the
landscape of Europe * * * perhaps as
profoundiy as any development in a
generation.”

What are those challenges? One
challenge is to avoid a dangerous mo-
mentum toward a Europe free of nu-
clear weapons but with a massive im-
balance of conventional forces, an out-
come which could be created by a false
sense of optimism engendered by this
treaty. The road would then be open
for a new round of Soviet intimidation
tactics in Europe. Another challenge
will be making decisions on moderniza-
tion of forces in both the nuclear and
nonnuclear fields which will maintain
the balance of deterrence if Europe.

The NATO alliance, as part of its de-
cision to reduce the total number of
nuclear weapons deployed in Europe,
has committed itself to modernization
of certain nuclear delivery systems.
This commitment exists with or with-
out an ares control agreement. What
this report requires is an examination
by the Secretary of Defense of those
modernization requirements in the
event a treaty is concluded.

The report will also focus on the re-
lationship of the balance of conven-
tional forces in Europe to the remain-
ing nuclear forces, and on the pros-
pects for any agreements limiting non-
nuclear forces and the impact such an
agreement might have on maintaining
deterrence.

One of the alternatives to further
nuclear modernization could be an im-
provement in conventional forces, es-
pecially those employing advanced
technologies. I am a strong supporter
of modernizing the conventional
forces, but as we all know, the budget-
ary pressures on the conventional
forces in coming years will be heavy.
For that reason, the report will also
include a discussion of the prospects
for substituting advanced conventional
munitions for nuclear weapons.

This information will be very critical
in my judgment to the Senate in its
consideration of any treaty eliminat-
ing INF from Europe. The Senate may
wish to attach reservations or under-
standings concerning modernization
requirements for other systems in the
course of its consideration of any
treaty eliminating INF in Europe.
Above all, Mr. President, I will wish to
assure myself and I am sure that the
Senate will wish to assure itself as
well, so that in turn the American
people may be assured, so that in turn
our allies may be assured that any
arms control treaty preserves deter-
rence in Europe and contributes to the
unity and effectiveness of the NATO
alliance.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator yields the floor.
The Senator from Indiana?
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Mr. QUAYLE. Mr. President, let me
congratulate the majority leader on
this amendment. I think it goes to a
very important issue. As a matter of
fact, I have a similar amendment, very
much along the lines of this amend-
ment, that has already been adopted. I
think what we have done is to under-
score the importance that we get a
firm grasp on how our deterrence in
Europe is going to be handled, post-
INF.

Mr. BYRD. Precisely.

Mr. QUAYLE. We look forward to
accepting this amendment, look for-
ward to working with the majority
leader and others so we can basically
combine the two, because what we
want is some specific information on
strategies, on deterrence, potential nu-
clear modernization, conventional
modernization. What we are going to
do is acquire extended air defense,
things like this, to show there is not
going to be any decoupling. This is
what a lot of people fear on the INF,
that this could be the beginning of a
potential decoupling.

I think this is going to help us do a
better job with the resources that we
have, looking to new resources we may
have, and some new problems, be-
cause, very frankly, we are going to be
relying, in a post-INF situation, more
on conventional deterrence than we
have in the past. Therefore, I think
what we do in our modernization pro-
gram is very important, both conven-
tionally and also some of the nuclear
modernization programs.

We have to focus also on what we
are going to do about battlefield weap-
ons and what we are going to do about
our troops.

I congratulate the majority leader
on a very good amendment going in a
good direction. We need to have spe-
cific information and get a good report
so we can figure out what we need to
do here in the Senate and in the Con-
gress to facilitate a policy of deter-
rence and peace which has lasted in
Europe for an initial 40-some years.

I congratulate the majority leader.

Mr. BYRD. I thank the distin-
guished Senator.

Mr. NUNN. Mr. President, I would
certainly like to be added as a cospon-
sor of this amendment. The Quayle
amendment, which has already passed
in this bill, has a good portion of this
same thrust. It has a little bit differ-
ent direction on some of the questions
asked in the report, but I think both
of them combined can be a very strong
message to the Department of Defense
and to our European allies that the
Congress is going to take seriously the
changes that may be brought about by
the INF agreement if it is signed and
if it is ratified.

I believe this is going to be one of
the major thrusts of our Armed Serv-
ices Committee in examining the IMF
Treaty. The Foreign Relations Com-
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mittee will have primary jurisdiction
over the treaty. We will be looking,
certainly, at the treaty itself and those
issues, but we will be looking more
broadly.

We will be taking a look at what the
post-INF environment is going to be
like as far as deterrence in Europe. I
think it is enormously important. I be-
lieve the information which flows
from the Byrd report and the Quayle
report will be very helpful to both our
committee and in stimulating the ad-
ministration in the right direction.

Mr. BYRD. Mr. President, I thank
the distinguished Senator. I ask unani-
mous consent that his name be added
as a cosponsor to the amendment.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, I yield
back the remainder of my time.

The ACTING PRESIDENT pro tem-
pore. All time has been yielded back.
The question is on agreeing to the
amendment.

Mr. BYRD. Mr. President, I ask for
the yeas and nays.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?
There is a sufficient second.

The yeas and nays were ordered,

The ACTING PRESIDENT pro tem-
pore. A vote on this amendment will
occur on Tuesday evening.

AMENDMENT NO. 764

Mr. EVANS. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Washington [Mr.
Evans]l, for himself, Mr. Apams, and Mr,
INoUYE, proposes an amendment numbered
764.

Mr. EVANS. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

At the appropriate place in the bill, insert
the following new section:

Sec. . The Secretary of the Navy is au-
thorized to provide to the Tulalip Tribes of
Washington, $3,400,000 from the authoriza-
tion for appropriations provided in section
2204(a)(1), to settle tribal claims for loss of
access to and displacement from usual and
accustomed fishing grounds and stations
arising from the construction and operation
of the Navy Homeport at Everett, Washing-
ton, pursuant to the Memorandum of
Agreement dated July 22, 1987 between the
United States Navy and the Tulalip Tribes
of Washington. Before payment in final set-
tlement of the tribal claims is made, the
Navy must obtain from the Tulalip Tribes a
release by which the tribes waive any claims
against the United States for displacement
from the Homeport site while the site is
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owned by the United States, and for addi-

tional displacement resulting from Home-

port construction-related activities in Port

Gardner to the extent provided by the

Memorandum of Agreement. The release

will also waive any claims the tribes may

have against the United States or any or its
successors in interest for loss of access re-
sulting from the permanent structures con-
structed for the homeport. Nothing herein
shall be construed to diminish in any way
the reserved rights of the Tulalip Tribes of

Washington, except as provided in the

Memorandum of Agreement.”.

Mr. EVANS. Mr. President, I rise on
behalf of myself and Senators Apams
and INoUYE to offer an amendment to
S. 1174, the Department of Defense
authorization bill. This amendment
would effectuate a settlement between
the U.S. Navy and the Tulalip Tribes
of Washington allowing the Navy to
proceed with construction of the
homeport facility at Everett, WA.

The agreement between the Navy
and the Tulalip Tribes provides for
the resolution of the tribes’ claims for
displacement. resulting from loss of
access to treaty secured fishing areas
within the 45-acre homeport site, and
for displacement outside the homeport
site during construction of the home-
port facility. In addition, the agree-
ment provides for cooperation between
the Navy and the Tulalip tribes in fish
and water quality protection, and for
support by the Navy of tribal resource
enhancement efforts.

Under the terms of the agreement,
the Navy will provide $3.4 million to
the Tulalip Tribes to compensate
them for lost access and displacement
claims arising from the construction
and operation of the homeport facili-
ty. The agreement is based on Navy es-
timates of in-water construction time,
outside the approximate 45-acre area
where the homeport area is to be lo-
cated. The tribes expressly reserve
claims that may arise from Navy in-
duced, fish habitat and/or other re-
source damages. The agreement be-
tween the Navy and the Tulalip Tribes
is an expressed condition to the 404
permit granted by the Army Corps of
Engineers allowing the Navy to pro-
ceed with construction of the Everett
homeport facility.

Mr. President, I ask unanimous con-
sent that the Memorandum of Agree-
ment between the Department of the
Navy and the Tulalip Tribes of Wash-
ington be printed in the REcorbp.

There being no objection, the memo-
randum was ordered to be printed in
the RECORD, as follows:

Navy HoMmEPORT, EVERETT, WA-—TuLALIP
TriBes oF WASHINGTON MEMORANDUM OF
AGREEMENT
The purpose of this agreement is to pro-

vide for the resolution of the Tulalip Tribes’

claims for displacement resulting from loss
of access to its treaty secured fishing area
within the 45-acre Homeport site while the

Homeport site is owned by the United

States of America, for permanent displace-

ment caused by any remaining, presently-
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planned, fixed Homeport structures should
the United States of America dispose of the
Homeport site; for displacement caused by
Homeport construction; to provide for
Navy/Tulalip cooperation in fish/water
quality protection; and to support tribal re-
source enhancement efforts.

The United States of America, through
the Department of the Navy, and The Tula-
lip Tribes of Washington, through their
duly authorized representatives, hereby
agree as follows:

1. Legislative authorization will be needed
before payment pursuant to this Agreement
can be made. The Navy and Tribe will im-
mediately seek, cooperatively, such legisla-
tive authorization.

2. The Navy will pay, upon Congressional
authorization, from available appropria-
tions, $3.4 million to settle tribal access/dis-
placement claims from construction and op-
eration of the Navy Homeport. This pay-
ment will compensate the Tribe for any
claims it may have for displacement of the
Tribe from the Homeport site while the
Homeport site is owned by the United
States of America; additional displacement
resulting from Homeport construction-relat-
ed activities in Port Gardner for the period
of time specified in paragraph 3; and for
any claims the Tribe may have against the
Navy or its successors in interest for dis-
placement caused by presently-planned,
fixed structures within the approximate 45-
acre area, as identified in the Navy's section
404 permit application, constructed for the
Homeport. The Agreement also supports
tribal resource enhancement efforts.

3. The construction impact component of
this monetary settlement is based on Navy
estimates of in-water construction time, out-
side the approximate 45-acre area where the
Homeport is to be located, not exceeding
104 days within the construction period, and
to be limited to two years, provided that, if
after the first year in which dredging activi-
ties begin, the Navy is delayed in further in-
water construction for a year or longer, but
not exceeding four years, the additional,
unused and compensated construction time
may be allocated for use in the next year
during which construction is resumed.

4. Any fixed (including anchored) Navy-re-
lated equipment or other objects which
interfere with Tulalip fishing activities out-
side the approximate 45-acre area and for
longer than the estimated 104 days within
the time specified in paragraph 3 shall be
additionally compensated by the Navy, The
additional compensation agreed to by the
parties will be based on prevailing fish
market rates and on the impact findings in
the July T, 1987 fishery economist report by
Robert Stokes.

5. The Navy shall not unreasonably deny
tribal requests for data and/or access to im-
plement any tribal monitoring and impact
studies associated with Homeport construc-
tion and operation.

6. Navy and Tribal technical staff shall
continue to discuss procedures and elements
for Navy fish/water quality monitoring and
studies, with the intent of addressing tribal
CONCErns.

7. The Tribes expressly reserves claims
that may arise from Navy-induced, fish
habitat and/or other resource damages.

8. If the legislation necessary for payment
to the Tribe has not been enacted by March
31, 1988, this Agreement shall be deemed
terminated as of that date.

9. This Agreement creates no new cause of
action for either party and implies no con-
cession of law or fact by either party.
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Further details of this settlement, includ-
ing any terms for additional legislative pro-
posals discussed by the parties, shall be
specified in additional memoranda of agree-
ment as needed, consistent with this Agree-
ment. Such document(s) shall be prepared
and executed as expeditiously as possible.
The parties also recognize that it may
become necessary to prepare and execute
post-legislation agreement documents and
zllso agree to do so as expeditiously as possi-

e.

@ Mr. ADAMS. Mr. President, I am
pleased to rise as a cosponsor of this
amendment. As my colleagues know,
there has been a great deal of debate
in this body about the general issue of
horneporting. It has been a healthy
debate and, from my perspective, one
which has resulted in the correct deci-
sion: we are going ahead with the
homeporting program.

Part of the process of going forward
with the Everett homeport involves &
series of actions by the State, by the
Corps of Engineers, and by the Tulalip
Indian Tribes. At this point, the State
has acted, the corps acted earlier this
week, and now the Congress needs to
act to implement an agreement
reached with the Tulalip Tribes on
July 22 of this year. The amendment
before us simply authorizes the Secre-
tary of the Navy to provide, from al-
ready appropriated funds, $3.4 million
to resolve tribal access/displacement
claims associated with the Everett
homeport. It is the expectation of the
Tulalip’s, the Navy, and the authors of
the amendment, that the payment
hereby authorized will be made
promptly. Indeed, it is my expectation
that if there are unreasonable delays
associated with the payment, the Navy
will compensate the tribe for the loss
of access to the funds to which they
are entitled.

Finally, Mr. President, let me ex-
press my thanks to my senior col-
league, Senator Evans, and the chair-
man of the Indian Affairs Committee,
Senator INovuYE, for their cooperation
and consideration on this issue. I ap-
preciate as well the cooperation of the
managers of this bill and urge my col-
leagues to support this amendment.@

Mr. EVANS. Mr. President, I under-
stand this amendment has been
cleared on both sides of the aisle.

The ACTING PRESIDENT pro tem-
pore. Is there further debate on the
amendment.

Mr. NUNN. Mr. President, has the
Senator completed his presentation?

Mr. EVANS. I have.

Mr. NUNN. Mr. President, I was mo-
mentarily diverted. I apologize to the
Senator.

Mr. President, we have examined
this amendment. We had considered
concern about some of the possible
legal implications and we did feel it
was necessary to check this out with
the Department of Defense and the
Department of the Navy.
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We have checked this out. We have
a letter from Rear Adm. J.C. Doebler,
Director, Shore Activities Division,
U.S. Navy, dated September 25, 1987.
This letter states the Navy's point of
view:

The Navy supports amending the Depart-
ment of Defense Authorizations for fiscal
year 1988 to provide $3.4 million from avail-
able appropriations to settle claims with the
Tulalip Indians arising from the Everett,
Washington homeport. I have enclosed the
text of the amendment as I understand it
was introduced by Senators Evans and
Inouye.

The letter continues on.

Mr. President, the Navy has exam-
ined the legal implications, and does
support this amendment. We were, as
I said, concerned about the legal impli-
cations. Sometimes one act can lead to
implication of further liability, and so
forth. But the Navy has satisfied
themselves with this and I know it has
been cleared on this side. I believe it
has been cleared on both sides. I urge
adoption.

The ACTING PRESIDENT pro tem-
pore. Is there further debate?

Mr. EVANS. Mr. President, I thank
the Senator from Georgia. I under-
stand his concerns, especially when
you get to a combination of the intri-
cacies of military agreements along
with the intricacies of tribal treaty ar-
rangements. That is why I felt it was
important to include the entire text of
the memorandum from the Navy
along with the amendment.

The ACTING PRESIDENT pro tem-
pore. Is there additional debate on the
amendment of the Senator from
Washington? If not, all time is yielded
back. The question is on agreeing to
the amendment.

The amendment
agreed to.

Mr. EVANS. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. NUNN. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. PROXMIRE addressed the
Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin.

AMENDMENT NO. T65

Mr. PROXMIRE. Mr. President, I
have an amendment at the desk. I ask
for its immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. Prox-
MIRE] proposes an amendment numbered
765.

Mr. PROXMIRE. Mr. President, I
ask unanimous consent that further
reading of the amendment be dis-
pensed with.

(No. T764) was

CONGRESSIONAL RECORD—SENATE

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

At the appropriate place in the bill insert
a new section as follows:

Sec. . The Comptroller General shall
conduct a study of allegations of censorship
in the Department of Defense newspaper,
Stars and Stripes. The report of the Comp-
troller General shall be transmitted to the
Congress not later than 90 days after the
date of enactment of this Act and such
report shall include the Comptroller Gener-
al's findings regarding the validity of the al-
legations and any recommendations con-
cerning those allegations which the Comp-
troller General believes appropriate.

Mr. PROXMIRE. Mr. President, this
amendment requires an investigation
into charges of censorship at Stars and
Stripes newspapers operating under
the Department of Defense. The in-
vestigation would be conducted by the
Comptroller General in cooperation
with Sigma Delta Chi—the national
journalistic society.

Why is this amendment necessary?
Current regulations of the Depart-
ment of Defense requires that there
be a free flow of news and information
to all military personnel without cen-
sorship or news management. The mis-
sion of Stars and Stripes, the newspa-
per of our military personnel abroad,
is to bring DOD personnel and their
dependents the same international,
national, and regional news and opin-
ion from commercial sources available
to newspapers throughout the United
States.

There is no quarrel with their guid-
ance or with the governing regulations
promising a press free from censor-
ship.

The problem is that it has not been
followed. In the past 5 years I have
heard from not one but a dozen high
ranking editors, reporters, and other
officials working directly for Stars and
Stripes in Europe or the Pacific. And
they all tell the same story. Military
commanders have Kkilled stories, cen-
sored the content of stories and ma-
nipulated the timing of stories.

I am not talking about the routine
decisionmaking that every newspaper
engages in day by day. I am talking
about outright censorship of stories
considered by military commanders to
be sensitive, political, or not represent-
ative of current Department of De-
fense policies.

Listen to the points made by those
reporters and editors who have served
on Stars and Stripes in recent years:

This publication is censored on a regular
basis by the newspapers commander/editor/
editor in chief.

I can assure you Senator that if a panel of
civilian journalists are appointed they will
find censorship of Stars and Stripes.

I am appealing * * * for relief from what I
consider improper censorship of Pacific
Stars and Stripes.

I know first-hand how news is managed or
censored, why and by whom.
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There are many specific examples of
censorship, Mr. President. At one
point the Pentagon tried to eliminate
all investigative reporting entirely.

One editor in chief is quoted in the
Columbia Journalism Review as
saying:

The degree of command influence became
intolerable to me. It was getting progressive-
ly worse. It got to the point where I was get-
ting calls on weekends from underlings
speaking for generals and admirals * * * I
just got sick of it.

Since this is a first amendment issue
involving our troops abroad on the
frontlines—those who we are asking to
defend our Constitution and all its
amendments—I think the only reason-
able way to proceed is to have an im-
partial investigation into the charges
and see who is right.

Mr. President, that is exactly what
the amendment does. I understand it
has been cleared on both sides. I ask
for its adoption.

The ACTING PRESIDENT pro tem-
pore. Is there further debate on the
amendment?

Mr. NUNN. Mr. President, we have
looked over the amendment. I think
the Senator has a good approach. As
usual, he has been very diligent in
looking at this whole question of cen-
sorship in this particular case. It is a
military publication. There are I think
legitimate concerns about what is oc-
curring. I think the GAO report is the
appropriate method to find out exact-
ly what the facts are.

I congratulate the Senator from
Wisconsin for this amendment and I
urge its adoption.

Mr. QUAYLE. Mr. President, I also
want to congratulate the Senator from
Wisconsin. We have worked with him
on this amendment. This approach to
get this study and recommendation
about the allegations that he brings
up is very straightforward, simple re-
quirement. I think that the Senator is
asking for a few facts done by an inde-
pendent study and I think it would be
well worthwhile.

Mr. PROXMIRE. Mr. President, I
thank the managers of the bill.

The ACTING PRESIDENT pro tem-
pore. Is there further debate?

Ail time is yielded back. The ques-
tion is on agreeing to the amendment
of the Senator from Wisconsin.

The amendment (No. 765)
agreed to.

Mr. PROXMIRE. Mr. President, I
move to reconsider the vote by which
the amendment was agreed to.

Mr. DIXON. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

was
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AMENDMENT NO. T66
(Purpose; To modify certain provisions of
the Small Business Act relating to the
small business set-aside program)

Mr. DIXON. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The clerk will report the amend-
ment of the Senator from Illinois.

The assistant legislative clerk read
as follows:

The Senator from Illinois [Mr.
Dixon] for himself, Mr. BumprERs, and
Mr. WEICKER proposes an amendment
numbered 766.

Mr. DIXON. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

On page 114, between lines 13 and 14,
insert the following new section:

SEC. . SMALL BUSINESS SET-ASIDE PROGRAM,

(a) FaIR PROPORATION OF FEDERAL CON-
TRACTS, AWARD AT FAIR AND REASONABLE
Prices.—Section 15(a) of the Small Business
Act (15 U.S.C. 644(a)) is amended—

(1) in paragraph (3), by striking out “in
each industry category” and inserting in
lieu thereof "“of the total awards (utilizing
the product and services codes of the Feder-
al Procurement Data System established
pursuant to section 6(d)4) of the Office of
Federal Procurement Policy Act (41 U.S.C.
4056(d)(4))";

(2) by striking out the matter that begins
“For purposes of clause (3) of the first sen-
tence of this subsection’ up to last sentence;

and

(3) by striking the period, inserting in lieu
thereof a comma, and the words “deter-
mined on the basis of an evaluation of the
prices offered in response to the solicitation
by all eligible offerors, by other techniques
of price analysis, or by cost analysis for the
purpose of establishing that the anticipated
contract awarcd price will be fair and reason-
able to the Government.”

(b) SMaLL BUSINESS SMALL PURCHASE RE-
SERVE ExcLupEp FroM ANNUAL GoaLs.—Sec-
tion 15(g) of the Small Business Act (15
U.S8.C. 644(g)) is amended by inserting
“having a value of $25,000 or more" after
“procurement contracts of such agency” in
the first sentence.

(¢) SUBCONTRACTING LiMITATIONS.—(1) Sec-
tion 15(0) of the Small Business Act (15
U.S.C. 644(0)) is amended by—

(A) striking out ‘“unless the concern
agrees that" in paragraph (1) and inserting
in lieu thereof “unless the concern agrees to
expend its best efforts so that™;

(B) inserting a flush sentence at the end
of paragraph (1) as follows:

“Higher percentages of permissible sub-
contracting may be authorized in an individ-
ual contract solicitation by the contracting
officer."”;

(C) by striking out “in that industry cate-
gory" in paragraph (2) and inserting in lieu
thereof “for that size standard’’; and

(D) by striking out all after the phrase
“general and specialty construction” in
paragraph (3) and inserting in lieu thereof a
period.

(2) The amendments made by section
921(c) of the Defense Acquisition Improve-
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ment Act of 1986 (Public Law 99-661) shall
apply to solicitations issued on or after Oc-
tober 1, 1987.

(d) REPEALER.—Section 15(p) of the Small
Business Act (15 T.S.C. 644(p)) is repealed.

(e) CONFORMING AMENDMENTS.—Section
B(a)(14)(15) U.S.C. 637(a)14)) of the Small
Business Act is amended—

(1) in subparagraph (A) by striking out
“the concern agrees that” and inserting in
lieu thereof “the concern agrees to expend
its best efforts so that”;

(2) in subparagraph (B) by striking out “in
that industry category’™ and all that follows
in the subparagraph and inserting in lieu
thereof “for that size standard.”; and

(3) by striking out subparagraph (C) and
inserting in lieu thereof the following:

“(C) The Administration shall establish,
through public rulemaking, requirements
similar to those established in subparagraph
(A) to be applicable to contracts for general
and specialty construction.”.

(f) INITIAL REVIEW OF SIZE STANDARDS.—
Section 921(h) of the “Defense Acquisition
Improvement Act of 1986 (Public Law 99-
661) is amended by striking in the last sen-
tence the words “‘until October 1, 1987 and
substituting in lieu thereof the words “prior
to March 31, 1988".

(g) EFfrFecTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 1987, or the date of the amendment
of this Act, whichever is later.

Mr. DIXON. I am offering this
amendment to make essential correc-
tions to section 921 of last year’s DOD
authorization bill. This provision
makes a series of substantial changes
to the Small Business Act, which I be-
lieve will adversely affect small busi-
ness participation in the Federal pro-
curement process.

They were included by their House
sponsors for the purpose of making re-
forms to the procurement programs
authorized by the Small Business Act
that foster such small business partici-
pation. Specifically, they fundamen-
tally changed the so-called small busi-
ness ‘‘set-aside” programs that have
been in operation for many years.
These programs have frequently pro-
vided many in the small business com-
munity with their only opportunity to
supply critical goods and services to
the Government, on a competitive
basis, when unrestricted competition
with large firms may have precluded
them. I believe that the Government
has benefited substantially from such
small business participation by in-
creasing the number of quality suppli-
ers, thus fostering the maintenance of
our defense industrial capabilities.

Last year, these amendments to the
Small Business Act were incorporated
into the House version of the bill, H.R.
4428, during full committee markup,
by the chairman of the House Armed
Services Committee with the strong
support of the chairman of the House
Small Business Committee. There was
no opportunity for any hearings on
the provision by either the House
Armed Services Committee or the
House Small Business Committee. The
Senate version of the fiscal year 1987
DOD authorization bill did not con-
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tain any comparable provisions. Unfor-
tunately, the Senate Small Business
Committee's request to appoint con-
ferees was not favorably considered.
Thus, the Small Business Committee
had no direct role in shaping these
amendments to the Small Business
Act.

Working closely with my good friend
from Michigan, Senator CARL LEVIN,
who serves with me on both the Small
Business Committee and the Armed
Services Committee, strong efforts
were made to protect the interests of
the small business Government con-
tractors. When it became clear that
the House would not agree to delete
the provisions, we sought to create the
opportunity for careful analysis by the
small business community, the Small
Business Administration, and the pro-
curing agencies. To this end a compro-
mise was reached. The effective date
for these amendments was delayed
until October 1, 1987.

This time delay was sought and used
to allow those affected by the amend-
ments to voice their concerns and sug-
gest corrective action. In December of
1986, Senators BuMPERS, WEICKER, and
I sent letters soliciting comments from
a broad array of business interests,
large as well as small business, and the
major Federal procuring agencies.
Based on those responses, I began
crafting S. 1559, the “Small Business
Federal Contracting Restoration Act
of 1987,” the bill upon which this
amendment is based. That bill, and
this amendment are focued on the
severe implementational problems
noted by the procuring agencies and
the prediction of their adverse effects
on small business participation in the
Federal market.

For example, responding for the De-
partment of Defense, the Undersecre-
tary of Defense for Acquisition noted
that DOD supported the intent of the
1987 legislation, but would be hard
pressed to implement it without
adding significant administrative bur-
dens to an already burdened requisi-
tion process.

The concerns are not confined to the
Defense Department, for the changes
made by section 921 affect all the pro-
curing agencies. The Associate Admin-
istrator for Acquisition Policy at the
General Services Administration
stated, “GSA has serious concerns
with the sweeping changes contained
in these provisions,” referring to the
section 921 amendments to the Small
Business Act. She further stated:

We recognize that these provisions are in-
tended to improve the procurement assist-
ance programs authorized by the Small
Business Act. While we appreciate the prob-
lems these changes are designed to correct,
we are concerned about the impact of the
provisions on GSA’s small business and dis-
advantaged business, business programs, as
well as the efficiency and economy of the
procurement process. We believe that the
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provisions will complicate the procurement
process, result in delays in contract awards
to the detriment of small business and sec-
tion 8(A) firms, and impose a significant ad-
ministrative burden.

Mr. President, I ask unanimous con-
sent to have these letters from the De-
partment of Defense and the General
Services Administration and similar
letters from other agencies inserted
into the Recorp following my remarks.

In addition to the agencies, many
small business respondents expressed
concern with the changes made by sec-
tion 921. So to further define the
issues, and explore the implications of
the amendments to the Small Business
Act made by section 921, I chaired
hearings by the Small Business Com-
mittee’'s Subcommittee on Govern-
ment Contracting and Paperwork Re-
duction.

During testimony before that sub-
committee, the Associate Administra-
tor for Procurement Assistance of the
Small Business Administration, the
Director of Procurement at the De-
partment of Energy and the Director
of the Office of Small and Disadvan-
taged Business Utilization for the
Office of the Secretary of Defense
reached consensus in support of most
aspects of the amendment that I am
introducing this morning. The only
area of discord was DOD's support for
including small purchases, which are
already reserved for small business, in
the process for establishing annual
goals for small business participation.
This amendment will not prohibit
DOD from continuing its voluntary
practice in this regard, but will free
the civilian agencies from the substan-
tial burdens they forecast from that
aspect of section 921's changes to the
Small Business Act.

The amendment that I have offered
today addresses most of the concerns
expressed by the procuring agencies.
At the same time, Mr. President, I
want to make clear that I have not
abandoned other parts of section 921
that sought to expand the breadth of
small business participation within all
sectors of the Federal procurement
market and to address the issue of dis-
proportionate numbers of contracting
opportunities being set-aside for exclu-
sive small business participation in
certain industry categories.

During the subcommittee hearing,
we received both testimony and strong
statements for the record from repre-
sentatives of the architect-engineer
and land surveying professions, con-
struction general contractors, and
waste management firms expressing
their concerns with excessive numbers
of small business set-asides being con-
centrated in their industry categories.
The subcommittee also received some
very constructive suggestions for ad-
dressing this problem from Karen
Hastie Williams, a former Administra-
tor of the Office of Federal Procure-
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ment Policy [OFPP] and Sharon
Fischer, a small business specialty con-
tractor representing the American
Subcontractors Association [ASA].
The Small Business Committee, and
the subcommittee which I chair,
intend to explore these concerns and
the constructive suggestions offered
during our recent hearing. To provide
time for this process, my amendment
would delay the effective date for
these aspects of the section 921
changes to the Small Business Act for
an additional 6 months, that is, until
March 31, 1988. During that period, we
can explore and carefully fashion an
appropriate legislative ‘‘test program”
of the constructive suggestions made
by ASA and the former OFPP Admin-
istrator. It has been suggested that
the Office of Federal Procurement
Policy Act already provides the au-
thority to conduct such a test. We will
explore this potential avenue for test-
ing changes to the small business set-
aside program, that will simultaneous-
ly expand the breadth of small busi-
ness participation and correct adverse
impacts flowing from excessive num-
bers of set-asides in certain industry
categories.

Mr. President, I ask unanimous con-
sent to insert a section-by-section anal-
ysis of my amendment in the REcoORD
following the text of my remarks. It
provides a clear explanation of what
my amendment does and what it does
not do.

Mr. President, both the Federal pro-
curement agencies and segments of
the small business community called
to us for help. They sought our assist-
ance in correcting legislation that will
significantly impact on how the agen-
cies conduct their procurements and
how small business Government con-
tractors compete for those contracting
opportunities and perform the result-
ing contracts.

So, in closing, Mr. President, I would
remind my colleagues that these
amendments to the Small Business
Act were adopted with little input
from the overall small business com-
munity or from the Federal agencies
that would be charged with implemen-
tation. Clearly, the implementational
problems were not adequately assessed
by the sponsors of the provisions.
Now, 1 year later, after a solicitation
of comments and hearings, I have de-
termined that the amendments to the
Small Business Act made by section
921 of the fiscal year 1987 Department
of Defense Authorization Act are not
viable. They may not resolve the prob-
lems sought to be addressed by their
sponsors, in the Congress and within
the business community. In fact, many
of section 921's provisions are likely to
create additional problems and admin-
istrative burdens for all participants in
the Federal procurement process,
buyer and seller alike.

September 26, 1987

Mr. President, I strongly urge the
adoption of this amendment, which
has the support of the chairman and
ranking minority member of the Com-
mittee on Small Business.

I thank the Chair and yield the
floor.

Mr. President, let me briefly say to
my colleagues that this is what hap-
pened in the DOD bill conference last
year.

In the House, then-Congressman
Parren Mitchell had a bill to substan-
tially change the various laws affect-
ing small business procurement with
respect to Federal Government activi-
ties. That bill was considered on a
markup in the Small Business Com-
mittee, the jurisdictional committee in
the House, and was defeated I am told
by a vote of 26 to 22. Thereafter, the
distinguished Congressman prevailed
upon the chairman of the House
Armed Services Committee, the distin-
guished Congressman from Wisconsin
[Mr. AspriN], to adopt the language in
the DOD authorization bill, and when
we got to conference no one in the
Senate had any information about the
bill at all.

It was a highly contentious confer-
ence, as my friend, the chairman, who
is here on the floor, can attest.

What we finally did, the distin-
guished Senator from Michigan [Mr.
Levin] and I finally decided that we
would take the provisions of the
House bill regarding small business
procurement but not let them go into
effect until October 1 of this year,
which is a date almost upon us.

Thereafter, I introduced a bill in the
Senate with the distinguished chair-
man of the Senate Small Business
Committee, Senator BuMpPERs of Ar-
kansas, and the distinguished ranking
member, Senator WEIcKER of Con-
necticut.

We held hearings and what I am in-
troducing is an amendment refining
everything that developed at those
hearings with reference to the matters
that are not in much dispute. Matters
that we feel should not have been
changed in the law.

May I say for the record we do not
change the 30-percent provision that
was adopted in the bill last year. That
is highly contentious, very controver-
sial because it down-sizes small busi-
nesses and various businesses profit
from it, other businesses lose from it,
Mr. President. We did not change
that. We delayed that in order to re-
visit that provision at a later date. We
think the whole Congress ought to be
involved in this process.

What this amendment does is to cor-
rect the things we could correct in apt
time before October 1. It has been
cleared on both sides. Senator PrHIL
GramMM, who, as members of the
Armed Services Committee know, is
the person who watches these things
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most closely on the other side in the
Armed Services Committee, has been
fully advised. He examined it careful-
ly. His aides have gone over it with a
fine-tooth comb. What I am putting in
now has been thoroughly cleared on
both sides.

I ask unanimous consent that an ex-
planation of the amendment be print-
ed in the RECORD.

There being no objection, the expla-
nation was ordered to be printed in
the REcoRD, as follows:

SECTION-BY-SECTION ANALYSIS

Section . This section makes amend-
ments to the Small Business Act regarding
the so-called “small business set-aside pro-
gram' authorized under Section 15(a) of the
Act. It addresses concerns raised by the Fed-
eral procuring agencies and representatives
of small business government contractors
concerning the amendments made to the
small business procurement assistance pro-
grams made by Section 921 (Small Business
Set-Aside Programs) of Public Law 99-661,
the *“National Defense Authorization Act
for Fiscal Year 1987".

Subsection (a) Fair Proportions of Federal
Contracts; Award at Fair and Reasonable
Prices.—Subsection (a) deletes the change
made by Section 921 that set-asides be
measured on the basis of a fair proportion
of small business awards in “industry cate-
gories” rather than on the basis of the total-
ity of federal contract awards. The changes
made by Section 921 would have required
the Federal procuring agencies to measure
their small business and small disadvan-
taged business participation on the basis of
Standard Industrial Classifications (SICs).
Given that there are 1103 SICs, this effort
to increase the breadth of small business
participation in the federal procurement
process was universally deemed unworkable
by the Federal procuring agencies. A more
workable method of addressing the problem
of a disproportionate number of small busi-
ness set-asides being concentrated in a few
industry categories will need to be devised.

Although this subsection deletes the stat-
utory direction to the Small Business Ad-
ministration regarding the segmentation of
certain Standard Industrial Classifications
to reflect geographic and economic consider-
ations, the amendment is not intended to
convey that SBA may ignore such consider-
ations in its process for setting size stand-
ards. The importance of adequately consid-
ering geographic segmentation in the proc-
ess of setting size standards recently was
emphasized in a court decision regarding
the methods used by SBA in establishing re-
vised size standards for the dredging indus-
try. In California Dredging Co. v. Sanders,
the district court made specific note of the
fact that geographic market considerations
could result in a firm becoming “dominant”
within a specific geographic market while
still meeting a size standard devised on a na-
tional basis. The court noted that a basic in-
gredient in the size standard setting process
must be a consideration of market domi-
nance,

Subsection (a) also provides an explana-
tion of “fair and reasonable price" as includ-
ed by Section 921. The explanation informs
federal contracting officers that a “fair
market price” is based upon the offers re-
ceived from eligible small business concerns
participating in a competition restricted to
small firms. However, should the contract-
ing officer want further confirmation of the
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reasonableness of the prices received, this
provision makes clear that the techniques of
price analysis or cost analysis are available
as they would be in evaluating prices re-
ceived in an unrestricted competition. As
with all procurements, the objective is to
assure that the anticipated contract price to
the government is fair and reasonable. No
similar change is made to the 8(a) program.

Subsection (b) Small Business Purchase
Reserve Excluded from Annual Goals.—
Subsection (b) modifies the changes to the
Small Business Act made by Section 921 re-
garding the contract awards to be consid-
ered during the annual process of establish-
ing goals for small business and small disad-
vantaged business participation. Under
other provisions of the Small Business Act,
all “small purchases" are reserved for exclu-
sive small business competition. This subsec-
tion would return to the goaling practice ex-
isting prior to the enactment of Section 921,
but gives recognition to the increase in the
small purchase threshold from $10,000 to
$25,000.

Subsection (c¢) Subcontracting Limita-
tions.—Subsection (¢) makes several changes
to section 15(o) of the Small Business Act.
The first is to clarify that a small business
concern’s “requirement” to ensure that a
minimum level of the concern’s personnel
are used on each contract is not a mandato-
ry contract clause that would result in a ter-
mination of the contract, but should be a
“best efforts” requirement. It is recognized
that this requirement exists, by regulation,
in the 8(a) program. Further, the effective
date for this provision has been changed to
apply to solicitations issued on or after Oc-
tober 1, 1987.

Subsection (d) Repealer.—This subsection
repeals section 15(p) of the Small Business
Act, which created the requirement for a
contracting officer to disclose the identity
of the firms expected to be solicited under a
competition restricted to small business.
The release of information concerning the
identities of competitors in the federal pro-
curement process prior to the closing date
for receipt of bids or proposals has always
been strictly avoided by procurement pro-
fessionals because of its anti-competitive po-
tential. This provision was particularly op-
posed by the federal procuring agencies be-
cause of the potential additional burdens
placed upon a contracting officer. In addi-
tion, it was noted that the Small Business
Administration already maintains a proce-
dure to receive and evaluate protests con-
cerning the size of a company seeking to re-
ceive a small business set-aside contract.

Subsection (e) Conforming Amend-
ments.—This subsection makes correspond-
ing changes to the procurement programs
authorized by Section 8(a) of the Small
Business Act, which are designed to assist
small business owned and controlled by so-
cially and economically disadvantaged indi-
viduals.

Subsection (f) Initial Review of Size
Standards.—This subsection delays the im-
plementation of the reductions in size
standards for the four industries designated
in Section 921: construction; architectural
and engineering services (including survey-
ing and mapping services); ship building and
ship repair; and refuse systems and related
services. Under this provision, SBA was re-
quired to propose size standard reductions
which would result in no more than 30 per-
cent of the total contract opportunities
being awarded under set-asides, thus asur-
ing that at least 70 percent of contract op-
portunities would be available under unre-
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stricted competition. SBA's report to the
Congress, required under Section 921, re-
flected severe size reductions in the size
standards for general and specialty con-
struction contractors and no size standard
changes for other industry groups that be-
lieved procurement data supported size
standard reductions. The delay in imple-
mentation will afford additional time to
evaluate the utility of this provision in ad-
dressing the problem of a disproportionate
number of small business set-asides being
concentrated in a limited number of indus-
try categories.

Subsection (g) Effective Date.—This sub-
section establishes the effective date for
:.‘hese modifications to the Small Business

ct.

Mr. DIXON. Mr. President, I also
ask unanimous consent that some of
the important testimony from the
committee hearings, agency input per-
taining to the amendment and the in-
terpretation of the congressional
intent be placed in the REcorp at this
time.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE UNDER SECRETARY OF DEFENSE,
Washington, DC, February 6, 1987.
Hon. ALan J. DIxon,
U.S. Senate, Washington, DC.

DeAr SeENaTOR: This is in reply to your re-
quest for our comments regarding any prob-
lems we foresee in implementing the provi-
sions of the “Defense Acquisition Improve-
ment Act of 1986, Title IX of the “Depart-
ment of Defense Authorization Act, 1987,"
Public Law 99-661. This law pertains to the
encouragement of participation by small
business concerns and small disadvantaged
business concerns in the Federal procure-
ment process.

The Department of Defense [DOD] con-
tinues its strong support for its Small and
Disadvantaged Business Program. This is
demonstrated by the fact that our dollar
awards to small and disadvantaged business-
es were higher this past fiscal year than
ever before in the 34 years of our program.
We support the intent of the legislation;
however, we believe that there will be diffi-
culties in implementing some of its provi-
sions as noted in the enclosure.

Sincerely,

Enclosure.

DIFFICULTIES OF ACCOMPLISHING
REQUIREMENTS OF PUBLIC Law 99-661

Difficulties will be experienced in accom-
plishing the provisions of Sec. 921(a) of
Public Law 99-661. This section requires
DoD to award a fair share of its prime con-
tract awards to small business in each spe-
cific industrial classification. In the past the
fair share standard has been based on the
total of DoD prime contract awards. Natu-
rally, this requirement adversely affects our
goaling process in that separate goals will
have to be established for over 800 Standard
Industrial Code (SIC) -classifications for
products and 303 SIC’s for services. It must
be recognized that no procurement award
history has been kept based on SIC identifi-
cation but rather on Federal Stock Class
identification. In this regard, the Small
Business Administration published in the



25360

Federal Register the new SIC's on January
6, 1987, to be used by the general public and
Federal agencies. This information must
now be cross-referenced to existing Federal
Stock Class identification, and time is re-
quired to train personnel to accomplish the
requirement.

To award a fair share by each SIC re-
quires at least three elements of informa-
tion. These are a determination of what the
fair share is, what the fair share should be
(which required a comprehensive knowledge
of capability and capacity of the nation's
small business community), and data on the
last two years' procurement history for each
SIC. This represents a major administrative
task when considering that a goal must be
developed for each of approximately 1100
individual products and services.

Sec. 921(b) states that "A contract may
not be awarded under this subsection if the
award of the contract would result in a cost
to the awarding agency which exceeds a fair
market price.” Further, it should be noted
that House Report 99-178, “National De-
fense Authorization Act for Fiscal Year
1987" in Section 911 states . . . The cost
of a set-aside contract to the awarding
agency would not be allowed to exceed a
‘fair market price,” a term which is already
defined in Federal Acquisition Regulations
(FAR).” In this regard, it should be noted
that FAR 19.806 deals with fair market
price as it pertains to the Section 8(a) Small
Disadvantaged Business Program under
which awards are made on a sole source
basis. This section does not pertain to set-
asides which are made on the basis of com-
petition and the consideration that the
price must be “fair and reasonable."

To determine that a price is a “fair
market price” in the Section 8(a) program
requires a review of procurement history
(search of individual contract files for each
award) whereas a “fair and reasonable
price” invariably is the lowest price offered
on a competitive procurement where there
are two or more offerors. In essence, the
marketplace establishes what is a “fair and
reasonable price.” If “fair market price” and
“fair and reasonable” are considered to be
synonymous, then no difficulties will be ex-
perienced. If these terms are not synony-
mous, then significant delays will ocecur in
the procurement process, and contracting
officers in all likelihood will avoid making
small business set-asides. This defeats the
objective of awarding a fair share to small
business by SIC.

Section 921(d) revises Section 15(g) of the
Small Business Act to require small business
goals to be established on all contracts re-
gardless of dollar value rather than on con-
tracts valued over $10,000 which was re-
quired in Public Law 95-507, passed on Oc-
tober 24, 1987. Here, we support the legisla-
tion most heartedly as the DoD has always
goaled every prime contract dollar since it
began its Small Business Program in 1953.
However, a problem must be noted here in
establishing goals on an individual SIC basis
as it pertains to small purchases ($25,000
and below). In FY 1986, DoD executed
260,842 contract actions valued over $25,000
and 14,180,721 valued below that figure.
The 14,180,721 awards valued under $25,000
amounted to $10.5 billion and would certain-
1y affect almost everyone of the SIC’s, and
therefore, have a significant effect on the
establishment of goals by individual SIC's.
Neither Federal Stock Class nor SIC identi-
fication has ever been required on procure-
ment award documents dealing with small
purchases. Therefore, the reporting system
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will not only have to be revised significant-
1y, but additional records will be required to
be maintained on millions of transactions.

Section 1207(g)X3)e) requires “A descrip-
tion of the percentage of contracts (ac-
tions), the total dollar amount (size of
action) and the number of different entities
relative to the attainment of the goal of
subsection (a), separately for Black Ameri-
cans, Native Americans, Hispanic Ameri-
cans, Asian Pacific Americans, and other mi-
norities."” Procurement award history has
never been collected on individual ethnic
groups but rather collectively on a “small
disadvantaged business" designation. A sup-
plemental form will have to be included
with procurement award data forms when-
ever an award is made to a small disadvan-
taged business to record the required infor-
mation. Furthermore, we are terribly con-
cerned that collecting specific ethnic data
on contract awards will invariably lead to
polarization of these groups and attempts to
start setting specific goals for each ethnie
group. This would in turn cause unneces-
sary fragmentation of our attempts to
strengthen the DoD small disadvantaged
program as a whole.

Section 1207(g)(4) also calls for detailed
comparative procurement award data re-
garding differentials paid in excess of the
fair market price. This will require the es-
tablishment of a new and separate reporting
system which will take several months to
develop and will be costly in its implementa-
tion.

In summary, it will be extremely problem-
atic to establish goals on a SIC basis, to de-
termine that awards under the set-aside pro-
gram be based on a ‘“fair market price,” to
collect procurement award data by ethnic
group, and to gather data regarding differ-
entials paid in excess of the fair market
price.

U.S. SMALL BUSINESS ADMINISTRATION,
Washington, DC., January 9, 1987.
Hon. Aran J. Dixon,
Commitlee on Small Business, U.S. Senale,
Washington, DC.

Dear SENaTOR Dixon: This is in response
to the letter of December 8, 1986, from you
and Senators Weicker and Bumpers. You
asked that we comment on any problems
which we foresee in implementing the
amendments to the Small Business Act in-
cluded in the “Defense Acquisition Improve-
ment Act of 1986" and the “Department of
Defense Authorization Act, 19877, or, in
maintaining a strong small and small disad-
vantaged business program in the Small
Business Administration.

The principal changes which must be im-
plemented, and which may have impact
upon our programs, are:

1. the objective of achieving a fair propor-
tion of Government contracts for small
business is now directed at each Standard
Industrial Classification (SIC) Code indus-
try, rather than at the totality of Govern-
ment procurement, as previously held;

2. size standards for small business eligibil-
ity will be based on SIC industries, by law;

3. neither small business set-asides nor
“8(a)" contracts may be awarded above the
“fair market price';

4. recipients of small business set-aside or
“8(a)" contracts for services must perform
at least 50% of the cost of the contract with
their own employees, 50% of non-material
costs in the case of manufacturing, and an
amount to be determined by SBA in the
case of construction or any other industry
not covered by the statute;
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5. size standards in the industries of con-
truction, architectural and engineering serv-
ices, shipbuilding and repair, and refuse sys-
tems and related services are to be adjusted
to assure that small business set-asides and
“8(a)" contracts do not account for more
than 309% of awards in each industry;

6. the annual goals of each procuring
agency, established under section 15(g) of
the Small Business Act, will be premised
upon all awards, rather than upon those
above $10,000; and,

7. contracting officers will be required,
upon request, to provide a list of expected
small business offerors when a small busi-
ness set-aside is made.

While some comments may be made upon
each of these issues, the problems of imple-
mentation and the consequences for our
programs are not yet entirely clear. A signif-
icant part of the effort which we will under-
take for our report on July 15, 1987, re-
quired by the same laws which amended the
Small Business Act, will be the evaluation of
those various points. These amendments,
taken together, make changes which we
know will be significant, in process if not in
substance. At this point we do not have the
data to justify specific predictions, but we
have launched the studies which will make
more meaningful projections possible. Pend-
ing completion of that work we can offer
only some tentative comments, numbered to
correspond with the listed changes:

1. Seeking a fair proportion of each SIC
will have the procedural effect of requiring
a reporting format by SIC. The substantive
result will be a heightened awareness of
those areas in which small business is a mar-
ginal or even non-existent market force.
This will no doubt result in yet another
debate over whether even relatively small
businesses can expect to exist in some
fields—the production of rockets is one
which comes to mind. The achieving of this
goal is supported by the language adjusting
the goaling efforts under section 15(g) of
the Act. Goals will continue to be set as
agency wide totals including all SICs, but
the agencies are instructed to make ‘‘con-
sistent effort” to improve small business
participation on each SIC.

2. SBA already uses the SIC system for
size standard purposes; no effect is antici-
pated.

3. We consider that “fair market price” is
synonymous with the term “fair and reason-
able” price, the traditional standard for
award of Federal contracts. The former
term was already included in the Federal
Acquisition Regulation as guidance for
award of “8(a)" contracts. We anticipate no
real problem in the broader application to
small business set-asides.

4. The amount of subcontracting allowed
under “8(a)” contracts has been controlled
by SBA procedures for several years; the
controls were made regulatory in October of
1986. Since we had required a higher pro-
portion of performance by the contractor's
labor force than was established by the new
amendments, we expect no difficulty. For
small business set-asides, however, the
policy has been that “excessive” subcon-
tracting would be construed as creating an
affiliation with the subcontractor, threaten-
ing “small business" status. The determina-
tion has been on a case basis, considering
the contract, the parties, the industry, and
the subcontract terms. At first glance it
would appear likely that this change could
affect negatively the statistics of small busi-
ness set-asides and awards, but this initial



September 26, 1987

expectation can only be tested after further
study.

5. Clearly, in the short-run the effect of
controlling set-asides in the specified indus-
tries by modifying size standards will have
some negative impact on overall set-aside
and award statistics until small business
participation in such areas as aerospace pro-
duction and research and development is in-
creased. Inasmuch as the Congress recog-
nized that controlling set-asides by modify-
ing size standards will reduce set-aside
awards (see copies of pages 258 and 259 of
House Report 99-718 enclosed), we do not
expect the statistical reduction in these four
industries to be a problem for SBA. The
actual effect on small businesses in these in-
dustries cannot be immediately predicted
since we do not know either what the new
size standards will need to be to reduce the
percentage of dollars set aside or how effec-
tively the small business firms will compete
in the unrestricted procurement arena.
Most importantly, setting the new size
standards within the context of set-asides
will be difficult since many factors other
than size standards affect the creation of
set-asides, Therefore, it will be impossible to
select a “magic” number of ensure that set
asides hover at or around 30 percent of total
procurement dollars in the SIC.

6. The change to a “zero base” for goaling
purposes will be helpful. The change of
“small purchase” ceiling to $25,000, and the
ensuing modifications to agency reporting
systems had made the $10,000 goaling
threshold of the Act awkward to use. In
fact, several agencies have been goaling
from zero dollars for several years with
SBA's permission.

7. On its face we expect that the require-
ment to provide lists of expected small busi-
ness offerors on set-asides to generate pro-
tests about size status and performance ca-
pability, which could, in turn, discourage
contracting officers from making set-asides.
Contracting officers seek timely awards, and
any protests or appeals add to processing
time. We expect to develop more informa-
tion on this question.

I recognize that these comments are quite
general and trust that you will understand
our need to gather more data before reach-
ing conclusions about the prospective
impact of the new amendments on our pro-
grams. Fortunately, the effort involved in
obtaining that data is consistent with the
requirement to report on the “advisability
and feasibility of implementing’ the amend-
ments. I am committed to a good faith
effort to carry out the legislative study re-
quirements and to provide accurate data
and analysis of our findings. Please let us
know if you wish further information before
that report is due.

Sincerely,
Monika EpwARDS HARRISON,
Associale Administrator
JSor Procurement Assistance.

Enclosure:

Such as in the construction and textile in-
dustries. For this reason, the Administrator
of SBA would be authorized to alter 50-per-
cent rule to reflect typical industry practice.
The amendment would establish a prefer-
ence for a minimum 50-percent threshold,
while providing the authority for SBA to es-
tablish a different threshold should circum-
stances warrant deviating from that rule, as
long as such a change is consistent with the
intent of this section.

Two other issues concerning set-asides are
the establishment of an acceptable price for
products and services awarded under a set-
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aside contract and the disclosure of infor-
mation to the public concerning the deci-
sion to make a set-aside in the first instance.

Under current regulation, a contracting
officer may only accept a set-aside offer if
the price is “reasonable”. The term is not
defined with any specificity and, according-
ly, is subject to varying interpretations. As
more precise definition is clearly warranted
in order to ensure some uniformity by ac-
quisition personnel when assessing the ac-
ceptability of a set-aside offer.

Finally, a contracting officer's decision to
set-aside a contract is predicated, in part, on
an assessment of the capability of small
businesses to perform the requirement. The
identification of those businesses to the
public would allow the business community
to “self-police” the program. If such infor-
mation is made available on a timely basis,
challenges to firms misrepresenting their
size and faulty decisions by contracting offi-
cers can be resolved within a reasonable
timeframe. The committee recognizes that
decisions to set-aside are often made on the
basis of previous small business participa-
tion. In those cases the agency should pro-
vide the names and addresses of previous
small business offerors.

Working with the Committee on Small
Business, the committee has drafted an
amendment to the Small Business Act that
it believes addresses these problems. Section
911 would require agencies to ensure that a
fair proportion of contracts per industry
category, rather than overall agency con-
tracts, be awarded to small businesses. Also,
in order to be eligible for a contract under a
set-aside or the 8(a) program, the contractor
itself must agree to perform at least 50 per-
cent of the work under the contract. Excep-
tions would be authorized when warranted
to reflect industry practice.

In addition, the Small Business Adminis-
tration would be directed to reduce the size
standard for any industry if over the past
three years more than 30 percent of the
dollar amount of all contracts in that indus-
try category were awarded under a set-aside.
The cost of a set-aside contract to the
awarding agency would not be allowed to
exceed a “fair market price”, a term which
is already defined in the Federal Acquisition
Regulations. Finally, the public would be
provided timely information regarding the
decision to set-aside a contract.

The committee recognizes that these
charges will result in a reduction in the
number of set-aside contract awards in
those markets where set-asides represent a
significant portion of the awards made by
an agency. It believes, however, that these
changes will benefit the truly small compa-
nies and help to expand set-asides in those
markets where small business participation
rates are low. The committee strongly rec-
ommends that all Federal agencies increase
their efforts to ensure that small business
receive a fair share of Federal contracts in
each industry category. Allowing the agen-
cies to satisfy small business contract award
goals through set-aside of a predominant
number of contracts in virtually a handful
of industries has diverted attention from
other industry segments in which little
progress has been made. For example, small
businesses continue to receive a dispropor-
tionately small share of contracts from the
Defense Department for spare parts. In this
regard, the committee also believes insuffi-
cient knowledge of the various market par-
ticipants exists to judge whether small busi-
nesses capable of providing needed goods
and services exist and have been denied a

25361

fair opportunity to receive Federal Govern-
ment contracts. The committee strongly
urges further emphasis and market research
to assess the capabilities of small businesses
to perform in industry sectors not tradition-
ally dominated by small business and specif-
ic efforts to encourage such participation
when appropriate. Reports on these efforts
are to be periodically provided to appropri-
ate committees of the Congress for their
review. The amendments would further the
purpose of the Small Business Act by in-
creasing competition and by ensuring that
the program benefits small business bidding
as prime contractors on Federal Govern-
ment contracts.

The committee also recognizes that, as a
result of requiring a reduction of the size
standards in industry categories where more
than 30 percent of the contract dollars were
awarded under set-aside, businesses in those
industry categories that may have been cat-
egorized as small would no longer be eligible
for small business set-asides. However, the
clear intent of this legislation is to guaran-
tee that the predominant portion of con-
tract dollars is awarded under circumstances
in which all business, large, medium or
small, are allowed to compete. The commit-
tee believes that the recommended formula
for achieving the result is more equitable
than establishing, for instance, a strict cap
on the percentage of dollars that can be
awarded pursuant to a set-aside. The recom-
mended provision allows the SBA flexibility
to evaluate the existing size standards and
craft size standards consistent with the ob-
jectives of the Act. The committee has been
advised that, in some industries such as the
military boot manufacturing industry, only
four manufacturers exist, all of whom are
classified as small businesses. An inappro-
priate reduction in the size could result in
two or three companies being classified as
small, leaving the one or two companies not
deemed small at a significant disadvantage
in bidding for those contracts. In circum-
stances such as those, the size standard
should be reduced to a sufficient degree
that all potential offerors with similar capa-
bilities are treated similarly.

Finally, the committee was advised of at
least one instance in which a *“shell” compa-
ny was created to enable a company to bid
under a small business set-aside. Because
the company was newly formed and had no
history on which to establish gross receipts,
ete., it was deemed eligible to bid and award-
ed the contract. The company then hired all
the employees of the previous contract
holder. This type of abuse of the set-aside
program is clearly unwarranted and should
be addressed by the Small Business Admin-
istration.

VETERANS ADMINISTRATION,
Washington, DC., January 20, 1987,
Senator ArLan J. Dixon,
Commillee on Small Business, U.S. Senate,
Washington, DC.

DEearR SENATOR Dixon: We are writing in
response to your letter of December 8, 1986,
regarding the *“Defense Acquisition Im-
provement Act of 1986, Title IX of the
“Department of Defense Authorization Act,
1987,” Public Law 99-661.

In response to your inquiry, we have pre-
pared comments on certain provisions which
impact the small business acquisition assist-
ance programs conducted by Federal agen-
cies under the Small Business Act.

Our observations concerning difficulties
we envision with agency implementation are
contained in the enclosure. If further ques-
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tions arise concerning this material, please

have Mr., William B. Montalto, Committee

Procurement Policy Counsel, contact Mr.

Leonel V. Miranda, Deputy Director, Office

of Small and Disadvantaged Business Utili-

zation, at 376-6996.

Sincerely,
SuUsAN LIVINGSTONE,
Associate Depuly Adminisirator
Jor Logistics.
Enclosure.

COMMENTS ON THE “DEFENSE ACQUISITION
IMPROVEMENT AcT oF 1986," TriTLE IX oF
THE DEPARTMENT OF DEFENSE AUTHORIZA-
TION AcT, 1987,"” PusLic Law 99-661

Quote: “Under current regulation, a con-
tracting officer may only accept a set-aside
offer if the price is “reasonable.” That term
is not defined with any specificity and ac-
cordingly, is subject to varying interpreta-
tion.”

ComMEeNT: Limiting 8(a) contracts to the
“Fair Market Price” may be detrimental to
the 8(a) program. This may result because
“fair market price” is clearly intended, after
reviewing the House Committee Report on
H.R. 4428, to be defined as reflected in FAR
19.806-1, i.e., "“reasonable costs under
normal competitive conditions and not on
lowest possible costs.” Since the 8(a) pro-
gram is clearly intended to assist firms not
yet able to effectively compete in the mar-
ketplace, this restriction may diminish 8(a)
acquisitions, unless SBA is able to augment
their Business Development Fund as provid-
ed in FAR 19.806-4. It is noted that the
Committee may expect a certain reduction
in the 8(a) program.

QuoTte: “When small business set-asides
are used for the award of a preponderance
of contracts in an industry category, the fol-
lowing undesirable conditions can material-

ize:

1. Small business (below the Small Busi-
ness Administration (SBA) size standard)
have a disincentive to achieve economics of
scale, or to make the capital investment
needed to grow and modernize plant and
equipment.

CoMmuMeNT: There are incentives for small
businesses to grow, modernize, make capital
investments and yet retain their small busi-
ness size standard. Most size standards and
all six standards for manufacturing are
based on the number of employees, not
gross receipts. Accordingly, a manufacturing
concern has an incentive to invest in new ro-
botic equipment, which can in fact lower
the number of employees, achieve growth
and improve its competitive posture. Also,
until calendar year 1987, investment tax
credits were yet another motivation to mod-
ernize plant and equipment.

Quote: “The ‘smaller’ small businesses, as
well as new market entrants, are not afford-
ed the benefits of set-asides since the
‘larger’ small business can dominate the set-
aside market. This is especially true in those
industrial areas that have relatively high
entrance barriers, and results in denying the
Government an intended benefit of the set-
aside program—the encouragement of new
market entrants”.

ComMENT: This analysis does not take ac-
count of the 8(a) business development pro-
gram which creates a stream of new market
entrants—8(a) contractors and 8(a) program
graduates. In our own Veterans Administra-
tion (VA) program, we have seen evidence of
8(a) contractors and 8(a) graduates compet-
ing successfully both in small business set-
asides and open competition.

Quote: “The failure to establish specific
percent limitations on subcontracting causes
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great confusion in terms of attempts to re-
solve the question of excessive subcontract-
ing through an analysis of whether a joint
venture exists”.

CoMMENT: While we agree that the ques-
tion of subcontracting limits should be de-
fined, the issues of enforcement and penal-
ties (e.g., termination, ineligibility on future
procurements) have not been addressed.

Quorte: “Section 911 would require agen-
cies to endure that a fair proportion of con-
tracts per industry catgegory, rather than
overall agency contracts, be awarded to
small businesses. . . . In addition, the SBA
would be directed to reduce the size stand-
ard for any industry if over the past three
yvears more than 30 percent of the dollar
amount of all contracts in that industry cat-
egory were awarded under a set-aside”.

CommeNT: The quote above seems to sug-
gest that both the agencies and SBA are re-
sponsible for assuring that 4 fair proportion
of contracts by industry category is to be
awarded to small businesses. We believe
that the agency role in this is unclear. Since
agencies can not adjust size standards to
meet the fair proportion criterion, are they
to stop awarding set-asides as soon as the
309% set-aside figure is met? Not only is the
role of contracting agencies unclear, but
also the role of the Small Business Adminis-
tration (SBA) and its working relationship
with contracting agencies. This brings into
question whether contracting agencies and
SBA should continue to work on the basis of
maximum attainable goals or adopt some al-
ternative approach. For SBA to set size
standards in accordance with the new legis-
lation, each agency will need to secure reli-
able historical data. It should be possible to
utilize information in the Federal Procure-
ment Data System (FPDS) if the informa-
tion in that system is expanded to include
Standard Industrial Classification numbers
that are referred to in FAR 19.102.

Quorte: Section 922(b)(3) “(B) an executive
agency intending to solicit bids or proposals
for a contract for property or services shall
post, for a period of not less than ten days,
in a public place at the contracting office is-
suing the solicitation. . . . (i) “in the case of
an executive agency . .. if the contract is
for a price expected to exceed $10,000, but
not to exceed $25,000; and (ii) “in the case
of the Department of Defense, if the con-
tract is for a price expected to exceed
$5,000, but not to exceed $25,000;"

ComMENT: Public posting under $25,000 is
an inconvenient notification for small busi-
nesses, especially since the small business—
small purchase set-aside threshold has been
raised from $10,000 to $25,000 and billions
of additional contract dollars will be re-
served for small companies under $25,000.
Undoubtedly, small businesses will have to
rely on private abstracting services to keep
abreast of the public postings. We believe
that a Commerce Business Daily supple-
ment for procurements under $25,000 would
best serve the interests of the small business
community.

GENERAL SERVICES
ADMINISTRATION,
OFFICE OF AcQUIsITION PoLicy,
Washington, DC, February 5, 1987.

Dear SENATOR Dixon: This letter is in re-
sponse to your request of December 8, 1986,
for comments on the provisions modifying
the Small Business Act that are contained
in the “Defense Acquisition Improvement
Act of 1986", Title IX of the “Department
of Defense Authorization Act, 1987," Public
Law 99-661. Specifically, you asked if we
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foresee any problems in implementing these
provisions or maintaining a strong small
business and small disadvantaged business
program within the General Services Ad-
ministration (GSA).

GSA has serious concerns with the sweep-
ing changes contained in these provisions.
We recognize that these provisions are in-
tended to improve the procurement assist-
ance programs authorized by the Small
Business Act. While we appreciate the prob-
lems these changes are designed to correct,
we are concerned about the impact of the
provisions on GSA’s small business and
small and disadvantaged business programs,
as well as the efficiency and economy of the
procurement process. We believe that the
provisions will complicate the procurement
process, result in delays in contract awards
to the detriment of small business and Sec-
tion 8(a) firms, and impose a significant ad-
ministrative burden on the goal-setting
process, and, in the long term, may result in
a reduction of dollars awarded through
small business set-asides and Section 8(a)
contracts. Our comments on specific provi-
sions modifying the Small Business Act are
provided below:

1. PROPORTION OF CONTRACTS SET-ASIDE
DETERMINED ON INDUSTRY CATEGORY BASIS

This provision requires agencies to estab-
lish small business set-aside goals by indus-
try category using standard industrial classi-
fication (SIC) codes, rather than establish-
ing an overall agency goal. This require-
ment imposes a substantial administrative
burden on GSA. Presently, GSA does not
maintain its contract records by SIC code.
Further, the Federal Procurement Data
System (FPDS) does not require a SIC code
entry when reporting contracts awarded
over $25,000. In this regard, although a
modification to the FPDS for reporting SIC
codes is currently in process, this change is
not expected to be completed by the effec-
tive date in the statute for reporting SIC
codes. Consequently, to comply with this re-
quirement, GSA will need to establish a
manual reporting system for reporting con-
tract data by SIC codes. With more than
1,000 four-digit SIC codes in existence, such
a reporting requirement will be a substan-
tial burden. The burden could be further ex-
acerbated if the Small Business Administra-
tion decides at some future point to further
segment the industry category as provided
in this provision. In any event, the goal-set-
ting process will take longer to accomplish.

Further, we believe that requiring GSA to
ensure a fair proportion of contracts by in-
dustry category may adversely affect the
overall small business set-aside program.
While the statute appears to establish a 30
percent criteria in certain SIC codes for the
review of size standards, the Report on the
Committee on Armed Services of the House
of Representatives appears to apply the 30
percent criteria to all SIC codes. If the 30
percent criteria is applied to all SIC codes,
then we foresee several problems. First, re-
vising the size standard in any industry cat-
egory where the 30 percent criteria is not
met without concomitant change in another
industry category(s) will result in an overall
reduction in the set-aside program. We do
not believe this was the intent of the provi-
sions. This problem may be compounded
where no industry category(s) can accom-
modate an increase in small business set-
asides commensurate with a reduction asso-
ciated with the application of the 30 percent
criteria. We recognize that this situation
could be remedied by revising the size stand-
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ards to allow firms to be defined as small
businesses. However, such action may cause
inequitable results such as a firm in a de-
pressed industry being precluded from com-
peting for a set-aside while a firm of much
larger stature in an industry with no small
businesses would be afforded the opportuni-
ty to compete for a set-aside procurement.
Second, the requirement for a fair propor-
tion of contracts to be set-aside by industry
category may result in an increase in pro-
tests where small business set-asides exceed
the 30 percent criteria. Third, if the intend-
ed goal per SIC code is limited to 30 percent,
the overall GSA goal cannot, perforce,
exceed 30 percent. Assuming that it will not
be possible to achieve the 30 percent goal
for each SIC code, the overall GSA actual
contracts set aside will be less than 30 per-
cent.

2. AWARDING OF CONTRACTS AT FAIR MARKET

PRICES

This provision establishes *... a fair
market price ...” standard for awarding
contracts under Section 15 and Section 8(a)
of the Small Business Act. This provision is
significant because it contains a statutory
shift from the current “reasonable price"”
standard to “a fair market price” standard
which heretofore was a price analysis tech-
nique used in determining price reasonable-
ness in Section 8(a) contracts. We believe
that this change from the current “price
reasonableness” standard will complicate
the procurement process and delay awards
to small business and small disadvantaged
business firms, and may result in the disso-
lution of more set-aside procurements and
withdrawal of Section 8(a) procurements. It
will complicate the procurement process by
requiring the application of the price analy-
sis technique set forth in the Federal Acqui-
sition Regulation for use in noncompetitive
contracts with the Small Business Adminis-
tration authorized by Section 8(a) of the
Small Business Act, to small business set-
aside procurements that are conducted
under competitive procedures. The exist-
ence of adequate price competition is usual-
ly accepted as a basis for determining price
reasonableness. We do not advocate a
change from this standard. A “fair market
price” technique, however, assists in the
price reasonableness determination when
adequate price competition does not exist in
a contract action such as those authorized
by Section 8(a) of the Small Business Act.

While we appreciate the apparent intent
of this provision to provide a more precise
method for determining an acceptable price
on contracts awarded under these programs,
use of the term, “a fair market price,” seems
to recognize (and correctly so) that there is
no specific market price for any procure-
ment actions but that market price in most
instances is a range within which prices will
fall. In determining that range, contracting
officers must make judgments based on fac-
tors that would influence price in a specific
contract action. Many of the issues and
judgments that arise in cost or price analy-
sis associated with determining price reason-
ableness will also be present in establishing
a fair market price. Consequently, the
degree of uniformity anticipated by the
shift to a fair market standard probably will
not be achieved.

Rather than altering the price reasonable-
ness standard, consideration should be given
to emphasizing an overlooked factor in the
Small Business Act; that is, the statute does
not authorize the procuring agency to pay a
premium price on contracts awarded under
the procurement assistance programs.
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3. ASSURANCE AS TO COMPOSITION OF LABOR
FORCE.

This provision establishes a requirement
that a small business firm agree as a condi-
tion to either a set-aside, or Section 8(a)
contract, to perform in-house a certain
amount of the work required under the con-
tract. To implement this provision, it ap-
pears that either a solicitation provision and
contract clause(s), or a certification require-
ment is required. Although the analysis of
the statutory requirement leading to the
regulatory implementation is not complete,
we foresee certain problems if implementa-
tion is through the contract process. To give
any effect to this provision, the Govern-
ment must establish a remedy or sanction in
the event the contractor violates the statu-
tory parameters. The nature of such remedy
could range from termination of the con-
tract to suspension and debarment. This
would significantly increase the contract ad-
ministration burden on both the contractor
and the Government, as some reporting and
audit requirement of contract costs would
be necessary to ensure compliance. On the
other hand, implementing this provision by
means of a certification requirement, simi-
lar to the current solicitation requirement
for self-certification of a firm's business size
in its proposal, in the solicitation raises the
serious possibility of a small business firm's
complicity in a false statement to the Gov-
ernment. In any event, the underlying issue
is the resource impact of implementing this
provision,

4, DISCLOSURE OF INFORMATION CONCERNING

APPLICANTS FOR PROCUREMENT SET-ASIDES.

This provision requires the release of cer-
tain information on the small business firms
expected to respond to a set-aside procure-
ment unless the requested information is
not required to be released under the Free-
dom of Information Act (FOIA). Although
the right to withhold information under the
FOIA remains unchanged, we may expect
an increase in FOIA type requests. This
would create an administrative burden on
the contracting process, as contracting offi-
cials would have to respond to such re-
quests. Additionally, this provision provides
for a 5-day response time to such requests
which is less than the response time afford-
ed under the FOIA.

Further, this provision may be used by
small business firms to find out who their
competition is for a set-aside contract.
Knowing the small businesses interested in
a set-aside procurement may influence a
firm's decision to participate, or affect the
prices offered. This could undermine the
competition in set-aside procurements. In
this regard, small business firms generally
consider their plans to participate in a pro-
curement to be confidential. Fear of prema-
ture disclosure of their plans to competitors
may reduce the number of firms participat-
ing in a set-aside procurement.

5. REVIEW OF SIZE STANDARDS,

This provision contains a requirement for
the Small Business Administration to estab-
lish a program to review the size standards
for certain industry categories. This require-
ment is of particular significance to GSA be-
cause two of GSA's major procurement pro-
grams involve the construction and archi-
tect-engineer industry categories. In this
regard, GSA’s Public Buildings Service ad-
vises that presently over 30 percent of the
total dollar value in each of these industry
categories are set-aside for small business or
the Section 8(a) program. Consequently, a
revision by the Small Business Administra-
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tion to the industry size standards would
reduce the number of set-asides or Section
8(a) contracts. Further, the reduction in
these industry categories would not be
offset in other procurement programs in
Public Buildings Service as the other pro-
grams also have over 30 percent of the total
dollar value awarded under the procure-
ment assistance programs. The net effect
would be the overall reduction of this con-
tracting activity's awards under the assist-
ance programs. It is uncertain, at this time,
that such a shortfall would be offset by in-
creases in industry categories in other GSA
contracting activities.

In conclusion, GSA remains committed to
a strong and viable small business and small
disadvantaged business program. In this
regard, we support legislative initiatives de-
signed to improve the procurement assist-
ance programs authorized by the Small
Business Act. However, based on our prelim-
inary analysis, we do not believe that the
sweeping changes to the Small Business Act,
contained in Public Law 99-661, will achieve
the desired result.

Thank you for the opportunity to com-
ment on these modifications to the Small
Business Act.

Sincerely,
PATRICIA A. SZERVO,
Associate Administrator
for Acquisition Policy.

STATEMENT OF BERTON J. ROTH, DIRECTOR,
PROCUREMENT AND ASSISTANCE

Good morning Mr. Chairman and mem-
bers of the subcommittee. My name is
Berton J. Roth. I am the Director of the De-
partment of Energy’s Procurement and As-
sistance Management Directorate and the
Procurement Executive for the Department.

It is a pleasure for me to appear before
you today to discuss the amendments to the
Small Business Act that were contained in
the Defense Acquisition Improvement Act
of 1986 in Public Laws 99-500, 99-591, and
99-661. I will also offer my comments on S.
1559, which would modify those amend-
ments.

At the outset I would like to note that the
highest levels of management of the De-
partment of Energy support and are proud
of the Department’s achievements in pro-
viding the maximum practicable opportuni-
ty for small and small disadvantaged busi-
nesses to participate in the award of DOE’s
prime contracts and subcontracts.

As I stated in my letter to you of February
5, 1987, we are working with the appropriate
regulatory agencies to assure compliance
with the amendments. However, we still be-
lieve that some of these amendments will
work directly against small and small disad-
vantaged business participation. Others
appear to serve a positive purpose, but their
implementation may indirectly work
counter to the interests of small and small
disadvantaged business. Still other of the
amendments will have significant negative
impact, both on the procurement process
and the setting aside of procurements for
small business. The apparent purpose of the
amendments in this latter category is to
solve problems that do not warrant statuto-
ry action. We do know, however, that as
long as these amendments remain in effect,
agencies must implement them or risk being
found in violation of the law. I would like to
expand upon these observations.

The amendments establish a target level
of 30 percent of total contract dollars for
award through small business set-asides and
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the 8(a) program in four industries: con-
struction, shipbuilding and ship repair, ar-
chitectural and engineering services, refuse
systems and related services, in which small
businesses receive a significant share of Fed-
eral awards. However, since firms involved
in those industries tend to be small busi-
nesses, the only way to reduce the propor-
tion of awards by small business set-aside
and 8(a) procurements is, as the SBA has
proposed in its report to Congress, to signifi-
cantly lower the size standards, thereby ex-
cluding many current small and small disad-
vantaged businesses from competition in
small business set-asides and from receiving
8(a) awards. Since agencies must set aside
any procurement for which there is a sub-
stantial likelihood of receiving reasonably
priced bids or proposals from at least two re-
sponsible small businesses, the size standard
will have to be reduced even further to
achieve the statutory purpose.

Businesses classified as small under cur-
rent size standards may lose a significant
share of Federal contracting dollars begin-
ning in October in those four designated in-
dustries.

The amendments also lay a foundation for
goaling of small business and small disad-
vantaged business participation by Standard
Industrial Classification (SIC) code. As I
stated in my February letter, the use of SIC
codes as a basis for establishing levels of
small business and small disadvantaged
business participation in Federal contract-
ing raises many practical problems. We have
no SIC code history, and our current com-
modity and product service code data do not
translate into SIC code data. In order to be
meaningful, a year's history, at a minimum,
would be necessary to establish internal tar-
gets or external goals. The SIC based goal-
ing system is to be effective October 1, 1987.
As it now stands the Federal Procurement
Data System will not require collection of
SIC data until FY 1989.

From a procurement standpoint, the
amendments at section 922 serve a positive
purpose in increasing the threshold for pub-
lication in the Commerce Business Daily to
$25,000 and likewise in increasing the small
purchase class set-aside for small business
from $10,000 to $25,000.

However, under the amendments, for the
first time, goaling is to include, small pur-
chase transactions. This change adds a new
dimension to the SIC goaling process men-
tioned above. According to the Federal Pro-
curement Data System, there were over 20
million transactions falling into the less
than $25,000 category Government-wide
during FY 1986. In the Department of
Energy alone, we had over 50,000 such
transactions. We foresee a logistical night-
mare in attempting to goal to the $0 level
and in obtaining millions of additional data
elements, such as detailed SIC codes, for all
these transactions. Interestingly, the SIC
data is of absolutely no use to DOE.

As an example of well-intended legislation
resulting in unintended problems, I would
like to cite section 921(c) of the amend-
ments. This section provides that, in the
case or a service contract (other than con-
struction), a small business, receiving an
award under a small business set-aside, must
perform at least 50 percent of the cost of
the contract and, in the case of a contract
for supplies, must perform at least 50 per-
cent of cost of manufacture, excluding cost
of materials. This provision is intended to
preclude improperly brokered set-aside
awards. We agree with the intent of this
provision. However, we have reservations
about its implementation.
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We are concerned about enforcement of
this provision when the award results from
the setting aside of a sealed bid procure-
ment. Currently, in set-aside, sealed bid pro-
curements contracting officers are con-
cerned only about low responsive, responsi-
ble bids, and, additionally, in the case of
supplies, that the source of the successful
small business goods is a small business.
However, section 921(¢) requires consider-
ation of incurred costs. These costs are
known only after contract performance. En-
forcement could entail post-performance
audits and will require additional small busi-
ness contractor recordkeeping requirements
in set-aside contracts. These burdens are
contrary to the concept of and negate many
of the benefits of sealed bid procurement.

Further, the 50 percent subcontracting
limitations may not reflect conventional
practice in many industries; yet, by its statu-
tory nature, section 921(¢) does not provide
deviation authority to treat individual cases.
The intended remedies for violations of this
provision also are not apparent, and, we be-
lieve, these subcontracting limitations will
reduce the level of competition in small
business set-asides beyond that caused by
the adjusted size standards.

Concerning the procurement process
itself, section 921(e) of the amendments is
potentially the most damaging. This view
has also been reflected by the SBA in its
report to Congress. That section provides
that “the head of any Federal agency shall,
within five days of the agency’s decision to
set aside a procurement for small business
concerns under this section, provide the
names and addresses of small business con-
cerns expected to respond to the procure-
ment to any person who requests such infor-
mation."”

DOE makes class set-aside determinations
for many commodities and services. Each
DOE procuring office may make its own
class set-aside determinations based upon its
individual experience. We frequently decide
to set procurements aside based upon past
history, before any bidders list is created.
We also decide to set procurements aside
before publication in the Commerce Busi-
ness Daily. That publication often signifi-
cantly increases the size of any bidders list.
All of these processes will be upset and det-
rimentally affected by section 921(e). Either
the decision to set a procurement aside will
have to be made later in the process, there-
by effectively eliminating class set-asides, or
premature or incomplete information will
be provided to the requesters. In either case,
the procurement leadtimes will be extended.
The only explanation we could find for this
provision was that it was intended to allow
the early identification of large firms that
improperly represent themselves as small
businesses. The misrepresentation of size is
very rare in our experience, and there are
existing, effective remedies—the SBA size
standards appeals process and suspension or
debarment of violators. We question the
wisdom of altering the procurement process
and creating a practical reason for not set-
ting procurements aside to solve a problem
that effectively does not exist.

In your invitation to this hearing, you
asked our impressions of the effects of S.
1559. Given the concerns expressed above
about the 1986 amendments to the Small
Business Act, we support many of the provi-
sions of the bill.

First and, from a procurement process
standpoint, most importantly, S. 1559 would
repeal section 921(e) of the amendments to
the Small Business Act, requiring agencies
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to make available a list of small business
concerns “expected to respond to the pro-
curement” within five days of the decision
to set the solicitation aside for small busi-
ness. We fully support such a repeal.

Secondly, section 3 of the bill would raise
the goaling threshold from $0 to $25,000. As
evidenced by our earlier discussion on this
matter, we see benefits resulting from this
proposed change.

Next, the limitations on subcontracting
contained in section 921(c) of the amend-
ments for small business set-asides and 8(a)
awards are to be accomplished on a best ef-
forts basis. This change introduces some of
the flexibility we believe is necessary in this
area. The clarification of the effective date
of these limitations in section 4(b) of S. 1559
is also welcome; however, we question the
ability of a contracting officer to meaning-
fully evaluate the need for adjustment of
the subcontracting thresholds on an individ-
ual procurement.

The fourth major change that would be
prescribed by S. 1559 is generally replacing
the use of SIC codes with product and serv-
ice codes. We believe this change recognizes
the reality of the procurement world, but,
to fully accomplish this objective, the
agency goaling paragraph of section 15(g),
added by section 921(d)(2), should be delet-
ed in its entirety. We believe that small
business, 8(a), and related goaling should be
done, as now, on the basis of overall awards
to those classes of contractors. To require
goaling, whether internal or external to the
agency, to be done on such a detailed basis
as SIC code or even based on product and
service code will complicate and disrupt the
goaling process with no corresponding ad-
vantage. We believe this deletion would be
consistent with the spirit and intent of sec-
tion 2 of S. 1559.

The bill would also substitute “fair and
reasonable price” for “fair market price” in
small business set-aside awards. “Fair and
reasonable price” is a standard we in Gov-
ernment procurement use every day. Since
it conforms to our normal way of doing busi-
ness, esoteric debate over the differences be-
tween the two terms would be eliminated.

We suggest a parallel substitution of “fair
and reasonable price” for “fair market
price” for 8(a) awards. That additional
change is appropriate for the same reasons
the substitution is proposed for small busi-
ness set-aside awards.

In summary, the Department of Energy
will do its best to work with the appropriate
regulatory agencies to meaningfully imple-
ment sections 921 and 922 of the Defense
Acquisition Improvement Act of 1986. We
have major reservations about their impact
upon the ability of the Federal government
and DOE to assure fair participation of
small and small disadvantaged business in
the procurement process. We are also con-
cerned about our ability to overcome certain
data collection and procurement process
problems created by their enactment. The
difficulties in the areas of SIC goaling of
small and small disadvantaged business con-
tracting, the statutory nature of the limit
on subcontracting, and the duty to make
available a list of prospective bidders within
five days of the decision to set a procure-
ment aside are particularly worrisome.

S. 1559 goes a long way in treating our
concerns. That bill could be made even more
effective, particularly with the repeal of the
goaling paragraph added by section
921(d)(2) of last year’s amendments.

I will be happy to answer any questions
you may have.
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Mr, DIXON. I thank the President
for his kind attention and believe that
this amendment has been cleared
thoroughly on this side.

The ACTING PRESIDENT pro tem-
pore. Is there further debate?

The Senator from Georgia.

Mr. NUNN. Mr. President, the Sena-
tor from Illinois is absolutely correct.
This has been cleared on both sides. It
is a very good amendment. It is a de-
tailed, complex, complicated area. As
the Senator observed, this was insert-
ed in the bill last year in conference.
The Senator and others on the com-
mittee on both sides have looked into
it in detail, in hearings, and I think
this amendment should be accepted by
our body.

I should also like to pay personal
tribute to the Senator from Illinois for
his diligence in the committee and his
exercise of great leadership and also
for his tremendous help in managing
this bill on the floor. For the last
couple of days a number of us on both
sides, the Senator from Virginia and
myself, the majority leader and the
minority leader, have been engaged in
trying to work out a unanimous-con-
sent request which finally was culmi-
nated last evening. The only way I
could necessarily spend the time in-
volved in that was to have the kind of
leadership we have had by the Senator
from Illinois in managing this bill in
my temporary absence.

So I thank the Senator from Illinois
for his great leadership and particular-
ly pay tribute to him for being such a
splendid floor leader in my absence.

The ACTING PRESIDENT pro tem-
pore. Is there further debate on the
amendment?

Mr. QUAYLE. Mr. President, I con-
gratulate my friend from Illinois on
this amendment. It not only has been
cleared on our side, but I know that he
and Senator GramM have worked long
and hard on this issue. This is an issue
that has been, I guess I might state,
rather contentious from time to time,
not only on the floor of the Senate but
particularly when we get to confer-
ence.

It, unfortunately, is one of the last
remaining issues. I hope that with this
amendment and with this understand-
ing we will not have that much of a
problem. I think the reason we prob-
ably will not have that problem, Mr.
President, is because of the hard work
of the Senator from Illinois and the
Senator from Texas. I wholeheartedly
endorse the amendment.

The ACTING PRESIDENT pro tem-
pore. Is there further debate on the
amendment?

Mr. DIXON. Mr. President, I thank
my colleagues, particularly the distin-
guished chairman of the commitiee,
who all of us greatly admire for his ex-
pertise regarding the subject matter at
issue over the last several weeks. It
has been a privilege to work with him.
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I thank my colleagues on both sides
for their support for this amendment.

The ACTING PRESIDENT pro tem-
pore. All time is yielded back. The
question now occurs on adoption of
the amendment of the Senator from
Illinois.

The amendment
agreed to.

Mr. DIXON. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. BYRD. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

(No. 766) was

AMENDMENT NO. 767

(Purpose: To require the Secretary of De-

fense to submit to Congress an annual

plan on Department of Defense drug law
enforcement assistance)

Mr. DIXON. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The clerk will report the amend-
ment of the Senator from Illinois.

The assistant legislative clerk read
as follows:

The Senator from Illinois [Mr. Dixon] for
himself, Mr. DEConNciNI, Mr. D’AMaTO, and
Mr. GRAHAM proposes an amendment num-
bered 767.

Mr. DIXON. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

On page 114, between lines 13 and 14,
insert the following:

SEC. 812. ANNUAL PLAN ON DEPARTMENT OF DE-
FENSE DRUG LAW ENFORCEMENT AS-
BISTANCE.

(a) INn GeENERAL.—Chapter 18 of title 10,
United States Code, is amended by adding
at the end the following new section:

§380. Annual plan on Department of Defense
drug law enforcement assistance

“(aM1) At the same time as the President
submits the budget to Congress each year
under section 1105(a) of title 31, United
States Code, the Secretary of Defense shall
submit to Congress the following:

“(A) A detailed list of all forms of assist-
ance that is to be made available by the De-
partment of Defense to civilian drug law en-
forcement and drug interdiction agencies,
including the U.S. Customs Service, the
Coast Guard, the Drug Enforcement Ad-
ministration, and the Immigration and Nat-
uralization Service, during the fiscal year
for which such budget is submitted.

“¢B) A detailed plan for lending equip-
ment and rendering drug interdiction-relat-
ed assistance included on such list during
such fiscal year.

“(2) The list required by paragraph (1)}A)
shall include a description of the following
matters:

“(A) Surveillance equipment suitable for
detecting air, land, and marine drug trans-
portation activities.

“(B) Communications equipment, includ-
ing secure communications.

“(C) Support available from the reserve
components of the armed forces for drug
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interdiction operations of civilian drug law

enforcement agencies.

“(D) Intelligence on the growing, process-
ing, and transshipment of drugs in drug
source countries and the transshipment of
drugs between such countries and the
United States.

‘“E) Support from the Southern Com-
mand and other unified and specified com-
mands that is available to assist in drug
interdiction.

“(F) Aircraft suitable for use in air-to-air
detection, interception, tracking, and seizure
by civilian drug interdiction agencies, in-
cluding the Customs Service and the Coast
Guard.

“(G) Marine vessels suitable for use in
maritime detection, interception, tracking,
and seizure by civilian drug interdiction
agencies, including the Customs Service and
the Coast Guard.

“(H) Such land vehicles as may be appro-
priate for support activities relating to drug
interdiction operations by civilian drug law
enforcement agencies, including the Cus-
toms Service, the Immigration and Natural-
ization Service, and other Federal agencies
having drug interdiction or drug eradication
responsibilities.

“(b) The Secretary of Defense, not earlier
than 30 days and not later than 45 days
after the date on which Congress receives a
list and plan submitted under subsection
(a), shall convene a conference of the heads
of all Federal Government law enforcement
agencies having jurisdiction over drug law
enforcement, including the Customs Serv-
ice, the Coast Guard, and the Drug Enforce-
ment Administration, to determine the ap-
propriate distribution of the assets, items of
support, or other assistance to be made
available by the Department of Defense to
such agencies during the fiscal year for
which the list and plan are submitted. Not
later than 60 days after the date on which
such conference convenes, the Secretary of
Defense and the heads of such agencies
shall enter into appropriate memoranda of
agreement specifying the distribution of
such assistance.

*(c) The Comptroller General of the
United States shall monitor the compliance
of the Department of Defense with subsec-
tions (a) and (b). Not later than 90 days
after the date on which a conference is con-
vened under subsection (b), the Comptroller
General shall transmit to Congress a writ-
ten report containing the Comptroller Gen-
eral’s findings regarding the compliance of
the Department of Defense with such sub-
sections. The report shall include a review
of the memoranda of agreement entered
into under subsection (b).".

(b) CONFORMING AMENDMENT.—The table
of sections at the beginning of such chapter
is available by adding at the end the follow-
ing:

**380. Annual plan on Department of De-
fense drug law enforcement as-
sistance.”.

Mr. DIXON. Mr. President, this
amendment is cosponsored by the dis-
tinguished Senator from Arizona, Sen-
ator DEeConcini; the distinguished
Senator from New York, Senator
D’Amato; and the distinguished Sena-
tor from Florida, Senator GRAHAM.

This amendment makes unused De-
fense Department assets available to
civilian agencies for their drug inter-
diction effort. This amendment insti-
tutionalizes a similar provision by dis-
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tinguished colleague, Senator DECoN-
cini, had included in last year's drug
bill.

We all know that drug abuse in the
United States is a problem of stagger-
ing proportions. More than 18 million
Americans regularly use marijuana.
Over 5 million Americans are regular
cocaine users. Five hundred thousand
Americans are addicted to heroin.

The quantity of drugs pouring into
this country to support these habits is
alarming. Last year alone, over 73
metric tons of cocaine, 6 metric tons of
heroin, and 4,300 to 6,200 tons of mari-
juana entered the United States.

On the positive side, the last few
years have also seen growth in effec-
tiveness of drug interdiction. The civil-
ian agencies charged with interdiction
efforts have become increasingly flexi-
ble, sophisticated, and aggressive in
their efforts. However, continued and
increased coordination and innovation
are necessary if any further progress
is to be made.

With a problem this severe, however,
we must employ all available resources
in the effort to combat drug traffick-
ing. One way we can do more is by ap-
plying unused Defense Department
assets in the war against drugs. My
amendment does just that.

Currently, the Defense Department
has communications and surveillance
equipment, aircraft and marine vessels
which are not being used to their full
potential. The Department of Defense
allows some of these assets to be used
to support civilian agencies in drug
interdiction. However, more can be
done.

This measure requires the Depart-
ment of Defense to submit an annual
list of all forms of assistance that is to
be made available to civilian drug en-
forcement agencies, including the
United States Customs Service, the
Coast Guard, the Drug Enforcement
Administration, and the Immigration
and Naturalization Service. In addi-
tion, the Defense Department would
provide a detailed plan for lending
equipment and rendering drug inter-
diction-related assistance.

Once a list and plan are submitted,
the Defense Department is required to
convene a conference with all the civil-
ian agencies involved in narcotics
interdiction and enter into appropriate
memoranda of agreement specifying
the distribution of such assistance.

This amendment provides a forum
for improved coordination of the ef-
forts of the Department of Defense
with the civilian agencies. Each year
the civilian agencies will know exactly
what assets are available for their use,
and a plan can be worked out with the
Defense Department to see that they
are used in such a way to have the
maximum impact in the effort to
battle the flow of drugs into this coun-
try.
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Mr. President, this amendment
builds and strengthens the relation-
ship between the Department of De-
fense and the civilian agencies in their
drug interdiction efforts, and repre-
sents another step forward in our war
on drugs.

Mr. DECONCINI. Mr. President, the
amendment introduced today to the
Department of Defense authorization
bill by my good friend and colleague,
Senator Dixon, is patterned after a
provision I had included in the Anti-
Drug Abuse Act of 1986. This provi-
sion, although it did not call for direct
use of military personnel to guard our
borders against the drug traffickers,
did allow for excess military assets to
be used by civilian drug law enforce-
ment and drug interdiction agencies.

With the inclusion of this provision
in last year’s drug bill, we were finally
able to get the Department of Defense
involved in developing a comprehen-
sive drug interdiction plan. The
amendment offered by Senator Dixon
today will make the involvement of
DOD in providing excess assets a per-
manent requirement.

This amendment is not intended to
dissipate or reduce the capabilities of
the Department of Defense’s ability to
provide protection for our country. We
simply believe it is ridiculous for the
Federal Government not to utilize, to
the fullest extent possible, the excess
assets of the Defense Department in
the war on drugs.

The American taxpayer has spent
billions of dollars outfitting our mili-
tary with the most sophisticated
equipment available. If these assets
are not being used by the military,
then let our civilian drug enforcement
agencies borrow them to attack the
drug smuggler who threatens our chil-
dren, our schools, and our communi-
ties with his deadly poisons.

This amendment simply expands the
military role in our drug war in a re-
sponsible, cost-effective manner.

Last year's $1.4 billion drug bill es-
tablished for the first time a frame-
work for our Nation’s battle against
drug abuse. The bill included funding
for enforcement, interdiction, educa-
tion, and rehabilitation. When Presi-
dent Reagan signed the bill October
27, 1986, he said, "I pledge the total
commitment of the American people
and their Government to fight the
evils of drugs.”

Less than 3 months after signing the
bill, President Reagan abandoned his
commitment to the American people
and slashed over $900 million in anti-
drug funds from his fiscal year 1988
budget request. Those cuts included
over $100 million from drug education
programs and the entire $225 million
designated to State and local law en-
forcement agencies for drug enforce-
ment.

I believe the American public is sick
and tired of hearing the President and
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Congress talk tough about a war on
drugs. The American people want less
rhetoric, and more action and results.
We talk here a lot about the war on
drugs—yet we really have not had a
war on drugs in this country. In a war,
yvou mobilize your Nation, all your re-
sources and assets, and you pursue the
enemy until victorious.

The bottom line as I see it, is—we
put politics aside—we put budget con-
straints aside—we put agency turf bat-
tles aside—and we treat illegal drugs
as the national security threat they
are to the United States and act ac-
cordingly. We must proceed with all
the energy and determination required
to accomplish those objectives. I say
no other choice is rational.

Mr. DIXON. Mr. President, my
friend from New York, Senator
D’AmaTo, had supporting amendments
last night that were adopted. This is
all part of the ongoing struggle by
some of us within the parameters of
what the Department of Defense and
our respected colleagues will tolerate
to broaden the use of the military for
drug interdiction and related matters.

This has been cleared on both sides
by all of the students of the problem.
And I thank my colleagues for their
consideration.

Mr. NUNN. Mr. President, I con-
gratulate the Senator from Illinois for
taking the lead in trying to make more
effective use of our military assets in
the war against drugs. We have not
agreed on every detail about how we
go about debating that. We had some
debate last year. I think it is very im-
portant that the military be used ef-
fectively and efficiently in the drug
fight consistent with our overall na-
tional security objectives. This report
which the Senator is calling for in this
amendment I think will be helpful in
helping to have success on an annual
basis. So I urge its adoption.

The ACTING PRESIDENT pro tem-
pore. Is there further debate on the
amendment?

All time having been yielded back,
the question is on agreeing to the
amendment of the Senator from Illi-
nois [Mr. Dixon].

The amendment
agreed to.

Mr. DIXON. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. BYRD. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The ACTING PRESIDENT pro tem-
pore. Are there further amendments?

Mr. BYRD addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

Mr. BYRD. Mr. President, I ask
unanimous consent that my name be
added as a cosponsor of the amend-

(No. 767) was
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ment that has been offered by the dis-
tinguished Republican leader, Mr.
DoLg, the vote on which has been or-
dered for next Tuesday morning.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, I ask
unanimous consent that the names of
the authors of the following amend-
ments be dropped from the list. This
has been previously agreed upon.

Mr. President, the following amend-
ments to which I refer are those by
Mr. CHAFEE, the Rhode Island Nation-
al Guard; Mr. DoMmENICI, the supercon-
ductor; Mr. Evans, Hanford, WA, DOE
safety enhancements; Mr. Gramm, al-
cohol beverages; Mr. HELms, ABM; Mr.
QuayLE, nuclear warhead ATACKS;
Mr. QuayLE, SALT; Mr. RoTtH, Europe-
an Workload Program; Mr. WARNER,
authorize SDI Institute; and Mr.
WEICKER, war powers. This does not
eliminate the pending Byrd-Weicker
amendment.

Mr. QUAYLE addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Indiana.

Mr. QUAYLE. Mr. President, the in-
formation that I have is exactly on
point. The amendments that the dis-
tinguished majority leader has read
are ones that this side have agreed to
drop at this time.

Mr. BYRD. Mr. President, I thank
the Senator.

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without ob-
jection, it is so ordered.

Mr. DIXON addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator for Illinois.

Mr. DIXON. Mr. President, I thank
the Chair and my colleagues for the
amount of productivity that has al-
ready occurred this morning. I under-
stand presently we will be prepared to
go to a number of amendments by the
distinguished Senator from Michigan.
I do not know how many he will want
to discuss this morning; at least one I
am cosponsoring with him and would
look forward to supporting in a short
debate.

Are there any other Senators
present at the present time who have
an amendment?

Mr. QUAYLE addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Indiana.

Mr. QUAYLE. Mr. President, very
soon I will be offering a sense-of-the-
Senate resolution dealing with our
commitment to NATO. I am working
with the chairman of the Senate
Armed Services Committee and others
to adopt the language. I think we basi-
cally have it now. We are getting
xerox copies. Soon after that we will
be offering that sense-of-the-Senate
resolution. It is not going to take
much time, I tell my friend from Illi-
nois. And the Senator from Michigan
has a couple of amendments.
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Mr. DIXON. I think, Mr. President,
the distinguished Senator from Michi-
gan is here and is prepared to go to his
amendments.

Mr. LEVIN addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan is
recognized.

AMENDMENT NO. 768
(Purpose: To reduce funds for the Small

ICBM program and the MX Rail Mobile

Basing Mode research program and in-

crease funds for certain conventional pro-

grams)

Mr. LEVIN. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The legislative clerk read as follows:

The Senator from Michigan [Mr. LEviN]
proposes an amendment numbered 768.

Mr. LEVIN. Mr. President, 1 ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

On page 2, line 20, strike out
“$2,805,859,000" and insert in lieu thereof
*$3,138,059,000".

On page 2, line 23,
“$2,412,928,000" and insert in
*$2,491,128,000".

On page_ 3, line 3,
“$2,131,239,000" and insert in
*$2,263,239,000".

strike out
lieu thereof

strike out
lieu thereof

On page 3, line 16, strike out
“'$6,219,532,000" and insert in lieu thereof
$6,377,032,000".

On page 4, line 13, strike out

*$9,137,539,000" and insert in lieu thereof
$9,203,539,000".

On page 4, line 16,
“$8,210,782,000" and insert in
*“$8,244,782,000".

On page T, between line 14 and 15, insert
the following new subsections:

(f) ApacHE HELICcOPTER.—Of the funds ap-
propriated or otherwise made available for
procurement of aircraft for the Army for
fiscal year 1988, the sum of $987,485,000
shall be available only for the Apache heli-
copter program.

(g) UH-60 HeELicoPTER.—Of the funds ap-
propriated or otherwise made available for
procurement of aircraft for the Army for
fiscal year 1988, the sum of $357,820,000
shall be available only for the UH-60 heli-
copter program.

(h) AHIP HericoprTer.—Of the funds ap-
propriated or otherwise made available for
procurement of aircraft for the Army for
fiscal year 1988, the sum of $164,900,000
shall be available only for the AHIP heli-
copter program.

(i) TOW II MissiLe.—Of the funds appro-
priated or otherwise made available for pro-
curement of missiles for the Army for fiscal
year 1988, the sum of $209,439,000 shall be
available only for the TOW II antitank mis-
sile program.

On page 8, between lines 9 and 10, insert
the following new subsections:

(c) HARM AIr-to-GROUND MISSILE.—Of
the funds appropriated or otherwise made
available for procurement of missiles for the
Navy for fiscal year 1988, the sum of

strike out
lieu thereof
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$274,028,000 shall be available only for the
HARM air-to-ground missile program.

(d) SpARROW AIR-TO-AIR MissiLE.—Of the
funds appropriated or otherwise made avail-
able for procurement of missiles for the
Navy for fiscal year 1988, the sum of
$178,000,000 shall be available only for the
Sparrow air-to-air missile program.

On page 8, line 11, strike out “Funds” and
insert in lieu thereof “(b) T-46 AIRCRAPT.—
Funds”.

On page 8, between lines 16 and 17, insert
the following new subsections:

(¢) MaverICcK MissiLe.—Of the funds ap-
propriated or otherwise made available for
procurement of missiles for the Air Force
for fiscal year 1988, the sum of $391,005,000
shall be available only for the Maverick air-
to-ground missile program.

(d) Low LeveL Laser Guripep Boms.—Of
the funds appropriated or otherwise made
available for procurement of missiles for the
Air Force for fiscal year 1988, the sum of
$34,000,000 shall be available only for the
Low Level Laser Guided Bomb modification
program,

On page 15, line 4, strike out
*$16,346,698,000" and insert in lieu thereof
“$15,446,598,000".

On page 17, between lines 2 and 3, insert
the following new section:

SEC. 223. AIR FORCE PROGRAMS.

(a) SmaLL ICBM Procram.—Of the funds
appropriated or otherwise made available to
the Air Force for research, development,
test, and evaluation for fiscal year 1988, not
more than $200,000,000 may be obligated or
expended for the Small Intercontinental
Ballistic Missile program.

(b) MX RaiL MogiLE BasiNG MobpE.—None
of the funds appropriated or otherwise
made available to the Air Force for re-
search, development, test, and evaluation
for fiscal year 1988 may be obligated or ex-
pended for the MX Rail Mobile Basing
Mode program.

Renumber sections 223 through 228 as
sections 224 through 229, respectively.

On page 32, line 13, strike out
$21,691,300,000" and insert in lieu thereof
$21,791,300,000",

On page 34, between lines 21 and 22,
insert the following new subsection:

(c) MAINTENANCE DEpPOTS.—Of the funds
appropriated or otherwise made available
for operation and maintenance of the Army
for fiscal year 1988, the sum of
$1,631,500,000 shall be available only for
depot maintenance.

The ACTING PRESIDENT pro tem-
pore. The Senator is recognized for 15
minutes.

Mr. LEVIN. Mr. President, I ask
unanimous consent at this time while
Senator QUAYLE is here that it be in
order following my remarks for Sena-
tor NUNN on behalf of himself, Sena-
tor Exon, Senator QuayLE, and per-
haps others to offer a substitute for
this amendment.

The ACTING PRESIDENT pro tem-
pore. Would the Senator restate his
request?

Mr. LEVIN. I ask unanimous consent
that following my remarks it be in
order for Senator NuUNN on behalf of
himself, Senator ExonN, Senator
QuavLE, and perhaps others, to offer a
substitute for this amendment, which
has been worked out.
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The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. QUAYLE. Reserving the right
to object, Mr. President, I will not, but
I want to point out that this was part
of the agreed unanimous-consent re-
quest that we entered into the other
night. It is not making an exception
for a substitute amendment because
the Senator from Michigan did make
that request. That was part of the
unanimous-consent agreement. I do
not want anybody to think this is an
exception that we are making on the
unanimous-consent agreement because
it is not. I think the REcorp should
duly note that.

Mr. LEVIN. The Recorp would show
that at the time we were going
through the amendments that I did in-
dicate there would be a substitute
which I expected would be offered for
this amendment.

The ACTING PRESIDENT pro tem-
pore. Without objection, the Senator’s
request is agreed to.

Mr. LEVIN. Mr. President, the
amendment that I have sent to the
desk is intended to focus the attention
of the Senate on our defense spending
priorities and to move us in a different
direction in that regard.

This amendment would transfer
$500 million from the Midgetman pro-
gram and $400 million from the MX
rail mobile program to various conven-
tional weapons programs. As I indicat-
ed, a substitute which has been
worked out will be offered for this
amendment at a later point this morn-
ing.
I believe, Mr. President, that we are
spending too great a share of our de-
fense resources on strategic forces and
that we are shortchanging our conven-
tional forces in the process.

This is not simply an insignificant
misallocation of resources that can be
corrected by making minor adjust-
ments. Rather, it is the single most se-
rious problem we face in providing for
the defense of our Nation in the tight
budget environment we face for the
foreseeable future.

The Reagan administration has con-
sistently sought to shift our priorities
toward strategic forces, and with some
minor adjustments we in the Congress
have gone along with them. In short,
we have been doing precisely the oppo-
site of what we should be doing, which
is to transfer more of our resources to
conventional from the strategic forces.

Let me outline why I believe we
must reorient our defense priorities.

First, we have a need for improved
conventional forces, given some cur-
rent conventional imbalances, the
nature of the missions of our conven-
tional forces, and the desirability of
reducing our reliance on nuclear weap-
ons.

Second, we can make significant im-
provements in our conventional capa-
bility with relative ease, given the fact
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that we have a finite number of key
conventional deficiencies that are well
within our power to redress.

Third, there is the relative lack of
need for certain planned or proposed
additions to our strategic forces, given
the strategic nuclear balance and the
nature of the strategic mission our nu-
clear forces perform.

Fourth, there is the very real diffi-
culty of significantly altering the stra-
tegic nuclear balance, given the vast
numbers of nuclear weapons possessed
by each side, and the incredible de-
structiveness of those weapons.

Part of the backdrop of this amend-
ment is a number of hard facts.

First, we are in an extremely tight
budget situation. Second, that budget
situation is going to get significantly
worse before it gets better. Third, as
our budget dilemma grows worse, it
will not only create increasingly fero-
cious competition for limited resources
between domestic and military spend-
ing. It will exacerbate the struggle for
funds within the defense budget, both
among the military services and be-
tween strategic forces and convention-
al forces.

In other words, the choice which my
amendment would require us to con-
sider today is inescapable. We are
going to face this kind of choice over
and over again. That is the unpleas-
ant, and unavoidable truth.

The members of the Armed Services
Committee have already grappled with
this problem, and the result of our
combined effort is before the Senate. I
think the committee made some
progress this year in addressing this
problem, but I don’t think we went far
enough.

THE REAL NEED FOR CONVENTIONAL DEFENSE

IMPROVEMENTS

Let me begin by laying before the
Senate the need for real improvements
in our conventional defense capabili-
ties.

Conventional forces play two pri-
mary roles in U.S. national security
policy.

First, forward deployed conventional
forces, such as those assigned to
NATO Europe and northeast Asia,
demonstrate our will and intention to
fulfill U.S. defense treaty commit-
ments to our closest allies. Our Guard
and Reserve forces also contribute sig-
nificantly to this mission, as do our
strategic mobility forces, by demon-
strating a capability to heavily rein-
force any theater.

Second, U.S. conventional forces
deter attacks on American interests
around the globe, and permit us to use
effective military power to protect and
further those interests if necessary.
Our so-called power projection forces
are particularly important in this
regard.

Under flexible response, NATO
plans to resist a Soviet attack on West-
ern Europe with convetional forces
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alone. At first. Yet, we reserve the
option to initiate the use of nuclear
weapons if the conventional battle
does not go well for the West.

This strategy has been effective to
date. But since its inception in 1967
there has been a change in the bal-
ance between the superpowers: We are
now at strategic nuclear parity. This
change has increased the relative im-
portance to NATO security of conven-
tional forces because strategic parity
naturally reduces the credibility of
American nuclear first use. The immi-
nent INF agreement will further this
trend.

The Soviets have appeared to shape
their conventional forces and their
conventional military doctrine to win a
quick conventional victory in the hope
that they could avoid nuclear escala-
tion by presenting NATO with a con-
ventional fait d’accomplis.

Whether or not the Soviets believe
such a quick conventional victory is
achievable, and achievable without nu-
clear escalation, is an open question.
But it is a question to which NATO
can and should provide the proper re-
sponse: no.

The most effective way to provide
the Soviets that answer is to improve
NATO’s conventional forces, including
those of the United States.

Enhanced conventional forces would
enhance deterrence by making a quick
Soviet victory very unlikely, if not im-
possible. And, by ensuring that a
Soviet attack would precipitate an ex-
tended conventional confliet improved
NATO forces would provide us much
needed time.

It would give our military leaders
time to bring American reinforce-
ments to bear in the struggle. It would
also give the Soviet Union's Warsaw
Pact allies time to reconsider their
own positions.

This is roughly the same conclusion
drawn in a report entitled “The De-
fence of Europe” issued by the British
Defence Research Trust and the
Center for Foreign Policy Develop-
ment at Brown University. That
report said the following regarding
this point:

Conventional forces should be the top pri-
ority for force improvements by NATO. Not
only do conventional improvements en-
hance deterrence by countering the most
likely and credible threat, i.e. Soviet at-
tempt to “win beneath the nuclear thresh-
old”, but they also create more plausible
conditions for nuclear use, i.e. a decision
taken with deliberation by an Alliance that
is still capable of one or two limited and
controlled “pre-strategic” options rather
than an “all or nothing” escalation taken in
conditions of absolute desperation. Thus nu-
clear deterrence is also enhanced by improv-
ing conventional capabilities.

The bottom line is that under cur-
rent NATO strategy the likelihood of
escalation to the use of nuclear weap-
ons is in large part a function of the
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conventional strength of the alliance.
Conventional strength enhance both
nuclear and conventional deterrence
without diminishing any of the many
uncertainties facing Soviet military
planners and political decisionmakers.

That is precisely why it is essential
that we focus our attention on our
conventional forces: insufficient con-
ventional strength could lead to nucle-
ar war.

There is another reason we should
emphasize our conventional strength.
If our conventional forces are known
to be highly trained, well equipped,
and well supplied, adversaries and po-
tential adversaries other than the
Soviet Union may well be deterred
from seeking to damage United States
interests. If, however, we are viewed as
a paper tiger, a muscle-bound super-
power that can destroy the planet in
30 minutes, but whose fleet has to
follow the tankers it is escorting
through the Persian Gulf for lack of
minesweepers, we may face threats to
and attacks on our interests that could
result in wider war.

I want to state clearly that I do not
believe we are conventionally weak. I
have recently seen our forces in the
field in West Germany, and I believe
our conventional forces are a powerful
deterrent. But I also know that we
have some conventional deficiencies
that tempt fate. And I know that
those deficiencies are left unad-
dressed, or even made worse, by our
overemphasis on strategic nuclear
forces and SDI at the expense of our
conventional strength.

CONVENTIONAL DEFICIENCIES
READINESS AND SUSTAINABILITY PROBLEMS
Some of the deficiencies in our con-

ventional forces are so seemingly
simple to correct that it is hard to be-
lieve they exist at all. If it weren't for
a lack of resources, and what I believe
are badly skewed defense spending pri-
orities, they wouldn't.

Perhaps the best way to illustrate
the extent of this problem is to quote
from the testimony of our military of-
ficers earlier this year. Listen to the
problems they cite, and remember the
amounts we have approved for defense
spending over the last several years.
Ask yourself this: How could these
problems be allowed to exist? As you
listen to the litany of conventional
force needs that are going unmet de-
spite those budgets, remember this
statement made by Dr. Robert Cos-
tello, Assistant Secretary of Defense
for Acquisition and Logistics:

The President's strategic modernization
program, announced in October 1981, re-
mains one of our highest priority efforts.
Because of the continued priority we accord
these efforts, they have been kept relatively
immune from the large fluctuations in de-
fense spending.

Let me begin with some testimony
by Gen. Bernard Rogers from March
25, 1987, while he was still the Su-
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preme Allied Commander, Europe and
the commander in chief of U.S. forces
in Europe:

Although there has been continual im-
provement over the last five years, stocks of
major end items of Army equipment, repair
parts and Air Force war reserve Kits are still
not able to sustain thirty days of conflict

To provide just a few examples, the fol-
lowing key items are at stockage levels
below five days of supply or 30% of that re-
quired to counter specific threat targets:
modern artillery munitions, five ton trucks,
drive train components for wheeled vehicles
and M1 tanks, air-to-air missiles, air-
launched Harpoon air-to-ship missiles,
Harm/Shrike anti-radiation missiles, and
anti-runway munitions.

These shortfalls are so significant that ef-
forts to conduct a prolonged conventional
defense of Europe, as currently envisioned
by our national strategy, could prove im-
practical.

In that same appearance before the
Senate Armed Services Committee,
General Rogers lamented the status of
Army combat service support:

The Army's combat service support struc-
ture, even when augmented by available and
planned Host Nation Support, is incapable
of supporting the forces currently in
Europe, much less the reinforcing units.

On March 5 of this year, Air Force
Maj. Gen. Thomas Darling, the deputy
commander of the U.S. Atlantic Com-
mand, told Senator Dixon's Readiness
Subcommittee:

Budget cuts in FY 1986 and FY 1987, plus
reductions in Air Force war reserve spares
will reduce sortie generation by 19% in FY
1991.

Adm. Ronald Hays, the commander
in chief of U.S. Pacific Command, told
the full committee on January 25,
1987 that:

* ** from the unified commander per-
spective my number one urgency is sustain-
ability. We have superb forees in being. We
cannot sustain them on a prolonged basis
because the spare parts, the sophisticated
ammunition, in the quantities that we
would anticipate being required, are not
available * * *, In some cases, it is a matter
of days, for some of the sophisticated am-
munition.”

Marine General Crist, the command-
er in chief of the U.S. Central Com-
mand, the Command responsible for
military operations in the Persian
Gulf region, told the committee on
January 27, 1987:

Serious shortages exist in ground forces
war reserve supplies and equipment. We do
not attain even 509% of the requirement for
supplies and equipment in either FY 1988 or
1989. FY 1988 equipment funding provides
only some improvement. Again, the total
available will be less than half of the re-
quirement. There is no significant improve-
ment by FY 1989.

There is peither an excuse nor a
reason for such shortfalls. Yet, the
Congress has chosen to cut readiness
and sustainability in the past, and the
President's requests for these accounts
in this year’s budget will worsen our
problem rather than improve it.
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To illustrate this point let me cite
the record on Army and Air Force
depot maintenance. Depot mainte-
nance funding provides for the essen-
tial maintenance required to keep our
sophisticated armored vehicles and
aircraft in working order. Without suf-
ficient depot maintenance our consid-
erable investment in conventional
hardware is to some extent wasted.

The President’s budget request, how-
ever, would leave a 21-percent short-
fall in Army depot maintenance, $391
million, and a T-percent shortfall in air
depot maintenance in fiscal year 1988.
The President’s budget would increase
those depot maintenance shortfalls to
22 percent for the Army and 16 per-
cent for the Air Force in fiscal year
1989.

These undesirable trends are a sharp
break with the immediate past. As re-
cently as fiscal year 1985 the Air Force
had no shortfall in its depot mainte-
nance requirement, while the Army
had a 1l-percent shortfall. In fiscal
year 1980 the shortfall was 11 percent.
In other words, our depot mainte-
nance problem has gotten worse since
1980 and the situation as far as a
number of other important sustain-
ability and readiness items are also
starting to get worse, not better,

PREMATURE TERMINATION OF CONVENTIONAL

MODERNIZATION

The same is true in the conventional
modernization area. The fixation on
strategic forces has led the President
to propose the premature termination
of key elements of our conventional
modernization program. The Army's
budget plan is the most egregious ex-
ample of this.

If we approved the President's
budget plan for the Army over the
next several years the United States
would virtually go out of the helicop-
ter and armored vehicle production
business altogether.

We would go 5 years without produc-
ing a transport helicopter, leaving us
with 36 percent of our stated require-
ment.

We would go T years without produe-
ing an attack helicopter, leaving us
with 49 percent of our stated require-
ment.

We would go 5 years without produc-
ing an armored personnel carrier, leav-
ing us with 60 percent of our stated re-
quirement.

We would go 4 years without produc-
ing a main battle tank, leaving us with
71 percent of our stated requirement.

And, we would stop multiple rocket
launcher production altogether after
filling only 49 percent of our stated
need, with no follow-on system
planned at all.

That is the President’s proposal.
Does anyone here think that it's a
good idea, that that is the way we
should go?
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There are other examples of our
conventional modernization being cut
back. The Navy's aircraft construction
program has been curtailed, increasing
the average retirement age of the air-
craft in the Navy from 23 to 26 years.
The Air Force has abandoned its goal
of deploying 40 tactical air wings, and
will remain at 37 wings.

Why is the administration proposing
to curtail conventional modernization
at the same time they are concluding
an INF accord that will increase the
importance of conventional forces? 1
believe it is because they refuse to
trim their strategic modernization pro-
gram, regardless of its relative impor-
tance within the defense budget.

RELATIVE LACK OF NEED FOR STRATEGIC
MODERNIZATION

Let me now briefly discuss the rela-
tive lack of need for strategic funding
increases of the sort proposed by the
President.

The primary mission of U.S. strate-
gic nuclear forces is to deter a nuclear
attack on the United States. Those
forces, because of their size and power,
also contribute significantly to deter-
ring any Soviet action that might pre-
cipitate combat between United States
and Soviet conventional forces.

Our strategic forces deter a Soviet
nuclear attack on the United States
because any such attack would result
in nuclear retaliation against the
Soviet Union. That deterrent effect is
derived from the fact that such retal-
iation would be so devastating that no
rational Soviet leadership could con-
clude that a nuclear attack on the
United States would result in a gain
greater than its cost.

Spending on our strategic forces,
with the possible exception of SDI
spending, is thus meant to enhance
that deterrent effect by increasing the
effectiveness of the retaliation the So-
viets can expect in response to a first
strike.

I believe we should take whatever
action is necessary to maintain the ef-
fectiveness of our nuclear deterrent,
including agreeing to an arms reduc-
tion treaty that would achieve that
goal. I question, however, the need for
the massive strategic spending pro-
gram set forth by the President.

THE ADMINISTRATION'S OVEREMPHASIS ON

STRATEGIC FORCES

Yet the administration continues to
overemphasize strategic forces at the
expense of our conventional forces.

In fiscal year 1980, when this admin-
istration entered office, 16 percent of
our defense research and development
funding went to strategic forces. This
year the President’s request allocated
35 percent of our defense R&D dollars
to strategic forces. In other words, the
strategic forces’ share of American
military research and development has
more than doubled since President
Reagan entered office.
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A similar pattern is seen when we
look at the change in the strategic
forces’ share of our overall military in-
vestment, R&D plus procurement,
during the course of the Reagan ad-
ministration. In fiscal year 1981, 13
percent of U.S. military investment
dollars were spent on strategic forces.
In the fiscal year 1987 request, 21 per-
cent of our military investment was al-
located to strategic forces.

That same overemphasis on strate-
gic forces at the expense of conven-
tional forces will continue in the
future if we do as the President asks.
According to the supplement to the
fiscal year 1988 budget of the United
States, the President proposes a T7.7-
percent real increase in defense spend-
ing from fiscal year 1987 to fiscal year
1990. Within those budgets, strategic
forces funding would increase by a
whopping 37 percent while conven-
tional forces funding would increase
by just over 3 percent.

The President would grant strategic
forces 12 times the percentage in-
crease he would give conventional
forces, on top of the increases already
noted.

CUTS IN STRATEGIC SPENDING CAN ALLEVIATE

CONVENTIONAL DEFICIENCIES

Some have argued that conventional
improvements are simply too expen-
sive, and thus we can’t reduce our reli-
ance on nuclear weapons.

Let me give you an example of the
opportunity cost in conventional capa-
bility of just one of the strategic sys-
tems currently being developed: the
Midgetman.

The estimated cost of designing, de-
ploying, and operating 500 single-war-
head Midgetman missiles for 15 years
is $40 billion. For $40 billion we get
500 strategic nuclear warheads.

Let’s assume we need 500 more stra-
tegic warheads in order to maintain a
robust deterrent, an assumption to
which I do not subscribe, by the way.

We can build and operate six fully
armed Trident submarines for 30 years
at a cost of roughly $24 billion. Our
Trident subs are each at sea about 60
percent of the time. Let’s give the
Midgetman advocates the benefit of
the doubt, and say that 3 of 6, or 50
percent, of these Trident boats are at
sea, and thus survivable.

Three Trident subs carry an estimat-
ed 572 warheads, more than is pro-
posed for Midgetman. If we buy Tri-
dent instead of Midgetman, what can
we get for the $16 billion we have left
over?

Here's one sample list of Army con-
ventional systems we can buy for $16
billion:

600 Apache Attack Helicopters, 2,000
Bradley armored personnel carriers,
2,000 M1 Abrams Tanks, and 200,000
TOW II Antitank missiles.

I don't know about you, but I think
those Tridents and all that advanced
Army hardware could contribute more
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to deterrence than 500 Midgetman
missiles.

In fact, given the current military
balance at the strategic and conven-
tional levels, I believe the convention-
al systems alone would contribute
more to deterrence than 500 Midget-
man missiles, at a savings of $24 bil-
lion. Not only would those convention-
al arms contribute more to deterrence;
they also would contribute more to a
defense of our interests that does not
amount to a suicide pact with the
Soviet Union.

There is no nuclear window of vul-
nerability. There are conventional vul-
nerabilities, real and perceived, which
threaten the security of the Western
alliance and also the future of arms
control.

My amendment is meant to address
this problem.

The ACTING PRESIDENT pro tem-
pore. The time in opposition will be
controlled by the manager of the bill.

Mr. NUNN. Mr. President, how
much time remains?

The ACTING PRESIDENT pro tem-
pore. Fifteen minutes remain.

Mr. NUNN. Mr. President, I have a
substitute on behalf of myself and
Senator QuayrLE and Senator ExoN
and Senator WARNER, I believe, also,
which I believe has already been made
permissible by unanimous consent.

But I would defer to the Senator
from Indiana if he would like to speak
on this first and then I will follow
him.

Mr. QUAYLE. Mr. President, let me
just make a few observations. Of
course, Senator Nunn offers the sub-
stitute.

My good friend from Michigan and I
started working together on this con-
ventional subcommittee this last year.
We will be having a number of hear-
ings. We are going to have a lot more
hearings. We are going to get down to
see what we really need for deter-
rence, what we need for peace and sta-
bility.

I want to point out a couple facts for
the record as we enter into this debate
on what we should be doing for our
conventional forces. Believe me, as far
as paying for conventional forces, as-
suming we have an adequate budget, I
will be more than happy to jump in
and spend for whatever amount the
Senator from Michigan is able to get
in our budget.

The problem that we have is that
conventional forces cost money, and 1
think perhaps we have been able to
have a deterrence and peace somewhat
on the cheap. In fact, we have been re-
lying on strategic nuclear deterrence
and I think we will continue to rely on
strategic and nuclear deterrence in the
foreseeable future.

I do not fault, as a matter of fact I
encourage, my friend from Michigan
to point out potential deficiencies on
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conventional forces particularly as we
look at a post-INF environment.

Conventional deterrence is going to
be even more important, but as I say
that, in the same breath I must point
out what the projected defense budget
is going to be in real terms by 1990.

You are seeing an actual reduction
in real terms of 15 percent 1990 com-
pared to 1985. Now, we just cannot
have it both ways. We cannot just say
we are going to be able to spend on
conventional forces and yet cut the de-
fense budget in real terms by 15 per-
cent by 1990.

You are simply not going to be able
to do that.

So, therefore, we are going to have to
make some tough decisions, and I will
be glad to join in the chorus and I
hope the chorus develops that we have
to increase rather than to decrease de-
fense spending.

I would find that to be a rewarding
result from this discussion and from
the Senator’s initiatives.

Also, I want to point out that there
seems to be an implication by the
amendment that we are really spend-
ing too much on strategic forces in our
defense budget. Strategic programs ac-
count for less than 15 percent of the
overall defense budget. So I believe
that is somewhat of a myth that
people really believe that we are
spending an overwhelming portion of
our defense resources in our strategic
account. That is simply not the case.

But I think that this amendment
shows a strong interest in convention-
al forces. Believe me, we have a strong
interest in conventional forces, par-
ticularly as we are going to have to
rely on that. I think how we achieve
the integration of our conventional
forces with NATO, Japan, and other
countries is going to be of paramount
importance as we march on into the
1990’s and turn of the century.

There is no doubt we should pay at-
tention to conventional forces.

I also want to point out that conven-
tional forces and deterrence is not a
cheap proposition, and if in fact we
are going to have peace and going to
have deterrence, we are going to have
to be willing to put our dollars where
our voices and where our directions
want to go.

If in fact the budget that has been
projected that this Senate has adopted
looking to the 1990's and seeing a 15-
percent real cut compared to 1985, I
dare say that is incompatible with
building up the conventional forces to
the degree that I would like to see or
the degree that the Senator from
Michigan would like to see.

If we can somehow turn that
around, I think an amendment that
will spend more on conventional forces
or being able to allocate more on con-
ventional forces would be far more ac-
ceptable.
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I would like to see that day, Mr.
President, I might add, and I hope in
due time as we look at these programs
we also look at the cost and be willing
to translate those costs in what it is
going to invest in peace and invest for
deterrence and invest for stability that
we are willing to make some of those
difficult choices on the budget.

Thus far, the Congress had been un-
willing to do that in the last few years
and the budget projections for the
next year is far short of what is
needed in conventional and, as a
matter of fact, in the total defense re-
source allocation.

The ACTING PRESIDENT pro tem-
pore. Does the Senator yield back his
time on the Levin amendment?

Mr. NUNN. Mr. President, may I in-
quire of the Chair, does not the Sena-
tor from Georgia control the time?

The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia is op-
posed to the amendment and would
control the time in opposition to the
Levin amendment.

Mr. NUNN. Mr. President,
much time is remaining?

The ACTING PRESIDENT pro tem-
pore. Nine and a half minutes remain
in opposition to the amendment. The
Senator from Michigan has consumed
all of his time.

Mr. NUNN. So, Mr. President, if we
decided to be really tough with the
Senator from Michigan, he would not
be able to say anything more on this
amendment; is that correct?

The ACTING PRESIDENT pro tem-
pore. The Senator has no time remain-
Ing.

Mr,. NUNN. Mr. President, the Sena-
tor from Michigan is a very valuable
member of our committee and I am de-
lighted to yield to him 2 minutes.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan.

Mr. LEVIN. Mr. President, let me
agree with my good friend from Indi-
ana. We cannot, indeed, have it both
ways. That is exactly the point of this
amendment. We have limited dollars
and we have to decide how to spend
them.

Let me give you some quick facts on
the growth of strategic spending. In
1980, 16 percent of our R&D funding
went to strategic. This year, it is up to
35 percent.

A similar pattern is in the overall
military investment, R&D plus pro-
curement. In 1981, 13 percent of U.S.
military investment dollars was for
strategic; in 1987, it went to 21 per-
cent.

The President proposed a T-percent
real increase in overall defense spend-
ing for 1987 to 1990. Within those
budgets, he is proposing to increase
stategic forces by 37 percent and con-
ventional forces by only 3 percent. So
we cannot, indeed, have it both ways.

But I say these priorities within this
budget are indeed skewed priorities.

how
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One other point. The Midgetman
missile would cost us $40 billion. We
could build six Trident submarines,
have the same survivable warheads—if
we are worried about survivable war-
heads—and complete our entire army
modernization program. In other
words, not only would we build the six
Trident submarines, we could run
them for their entire life and have
enough left over to buy 600 Apache
helicopters, 2,000 armored personnel
carriers, 2,000 tanks, and 200,000 TOW
antitank missiles. That is the kind of
spending we ought to be doing, rather
than investing more and more and
more in expensive nuclear systems.

I thank my friend from Georgia for
yielding.

The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia has 7
minutes remaining.

Mr. NUNN. Mr. President, in just a
moment I will send an amendment in
the form of an amendment to the
amendment offered by Senator LEvIN
to the desk. I believe unanimous con-
sent has already been secured to make
this amendment in order as a substi-
tute, is that correct?

The ACTING PRESIDENT pro tem-
pore. That is correct.

Mr. NUNN. Would an amendment to
the amendment to the Levin amend-
ment now be in order in the form of a
substitute?

The ACTING PRESIDENT pro tem-
pore. The Senator still has time re-
maining.

Mr. NUNN. At the end of the time, it
would be in order, based on the unani-
mous consent?

The ACTING PRESIDENT pro tem-
pore. The Senator is correct. A proper-
ly addressed amendment would be in
order.

Mr. NUNN. Mr. President, I will
send an amendment to the desk in a
moment after time has expired.

Mr. President, the distinguished
Senator from Michigan, who serves so
ably as the chairman of our subcom-
mittee on conventional forces and alli-
ance defense has made a number of
valid points in arguing for his amend-
ment. I share many of his concerns re-
garding misplaced priorities and the
problems the alliance faces in provid-
ing for an adequate conventional de-
fense in Europe. But, at this time, I
cannot agree with his proposed course
of action, which is to reduce the fund-
ing for both ICBM development pro-
grams.

I believe our committee discussed
and debated extensively the issue of
prioritizing prior to and during
markup. Indeed, as the Senator well
knows, we made major reductions to
the President’'s request for strategic
modernization programs, while doing
our best to shield readiness accounts
and conventional forces. I know the
distinguished Senator does not feel
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the committee went far enough in the
transfer of funds from strategic to
conventional. To that, I will merely
observe that the committee has clearly
enunicated its view regarding the
change in priorities. But just as a su-
pertanker does not turn on a dime in
answer to a turning of the helm, the
implementation of these changes
cannot be done all in one budget year.

Therefore, I am proposing a substi-
tute, coauthored by Senator QUAYLE
of Indiana, and Senator ExoN of Ne-
braska, that recounts the issue of pri-
orities and constrained resources that
this body will continue to face in the
years ahead, and expresses the sense
of the Senate that the funds author-
ized for Research and Development on
both the Midgetman and the Rail-
Garrison MX do not constitute a com-
mitment to procure or deploy either or
both of those systems.

Mr. President, I would also like to re-
assure my distinguished colleague of
both the committee’s continuing inter-
est in establishing priorities, and my
own continuing interest in developing
more robust conventional defense ca-
pabilities in NATO.

I would add that the NATO defense
problems cannot be solved by the
United States alone. That is one of the
piques I have of the way this adminis-
tration approached the problem in
early 1981 and I told them that before
they ever embarked on it; that we had
to make sure that the NATO allies
were marching side by side with us.
We marched off very robustly and
looked over our shoulders and found
they were not there. They were stand-
ing in place or marching in place. That
is just not the way you move an alli-
ance. It may improve the armed
forces, but it does not overall make
very much difference in the alliance
unless every part of the overall alli-
ance marches together.

Mr. President, I know the Senator
from Michigan has had hearings in
the Conventional Subcommittee on
the whole subject of where we go with
both conventional defense and conven-
tional arms control. We are going to
also try to emphasize those same
issues in the full committee, and we
are going to take a look at the INF
hearings. We will be building in the
full committee on the record the Con-
ventional Subcommittee is now laying.

I also know that the Senator from
Michigan is going to be traveling to
Vienna on behalf of the committee,
with people on both sides of the aisle
being involved in that, to take a look
at the ongoing MBFR talks, the
mutual balance force reduction talks.
So the Senator from Michigan is exer-
cising a very great degree of leader-
ship in this area and I commend him
for it.

Mr. President, I will be prepared, if
no one else wants to make remarks on
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this amendment, to send a substitute
to the desk.

Mr. President, I ask unanimous con-
sent that the Senator from Virginia,
Senator WARNER, be added as a co-
sponsor of this, along with myself, Mr.
QUAYLE, and Mr. EXON.

The ACTING PRESIDENT pro tem-
pore. Without objection, the unani-
mous-consent request is agreed to.

Mr. NUNN. Mr. President, I yield
back the balance of my time.

The ACTING PRESIDENT pro tem-
pore. The Senator yields back the bal-
ance of his time on the Levin amend-
ment.

Mr. NUNN. Mr. President, I ask
unanimous consent that the amend-
ment I am submitting to the amend-
ment of the Senator from Michigan be
in order as a substitute.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. QUAYLE. Reserving the right
to object, and I will not object, I just
want to again point out to our col-
leagues that this is not a deviation
from the agreed-upon unanimous-con-
sent agreement that we have entered
into the last couple of days. It would
appear to be one, having to ask unani-
mous consent, but for some technical
reasons on drafting we are not going
against the unanimous-consent under-
standing that we had. The Senator
from Michigan made very clear on the
floor in his colloquy with the majority
leader in establishing that unanimous
consent that a substitute would, in
fact, be in order. I wanted to make
sure the REcorp delineates that point.

Mr. NUNN. I thank the Senator
from Indiana.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

AMENDMENT NO. 769
(Purpose: Sense of the Senate Regarding

R&D Funding for ICBM Modernization

Programs)

The ACTING PRESIDENT pro tem-
pore. The clerk will report the amend-
ment.

The legislative clerk read as follows:

The Senator from Georgia (Mr. NUNN),
for himself, Mr. QuayLE, Mr, Exon, and Mr,
WARNER, proposes an amendment numbered
769 as a substitute to the Levin amendment
No. 768.

Mr. NUNN. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

Strike all beginning with line one, on page
one, and insert in lieu thereof the following:

(a) The Senate finds—

(1) it is essential that our defense prior-
ities be carefully analyzed so as to properly
fund the armed forces of the United States;

(2) the status of the forces of the United
States and our allies will become more im-
portant if an INF agreement is concluded
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between the United States and the Soviet
Union;

(3) it is both desirable and possible to
reduce NATO's reliance on nuclear weapons
for the defense of all members of the Alli-
ance if NATO asserts the political will and
establishes sound defense priorities;

(4) the United States is currently procur-
ing one land-based intercontinental ballistic
missile while developing another such
weapon at significant cost;

(5) it is imperative for the economic well-
being of the United States the Federal defi-
cit be reduced, and our efforts to reduce
that deficit will continue to require limits
on all discretionary Federal spending in-
cluding defense spending; and

(6) such restraints on the defense budget
are likely to exist for the foreseeable future.

(b) Therefore, it is the sense of the Senate
that authorization of funds for research and
development of the Small ICBM and the
rail-mobile basing mode for the MX ICBM
does not constitute a commitment or ex-
press an intent to procure and deploy either
or both.

The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia is rec-
ognized for 15 minutes.

Mr. NUNN. Mr. President, I will not
take that time. I have already taken
some time in explaining the amend-
ment. The bottom line of this amend-
ment is the sense of the Senate that is
stated in paragraph (b), which states:

Therefore, it is the sense of the Senate
that authorization of funds for research and
development of the Small ICBM and the
rail-mobile basing mode for the MX ICBM
does not constitute a commitment or ex-
press an intent to procure and deploy either
or both.

Mr. President, this means that these
funds in this bill are not commitments
to procurement of either of those sys-
tems. The funds can be utilized as in-
dicated in the bill and in the report
language, but we are not making any
kind of a binding commitment. This
amendment makes that clear.

Mr. President, I reserve the remain-
der of my time on the amendment.

The ACTING PRESIDENT pro tem-
pore. The Senator reserves the re-
mainder of his time.

The Senator from Indiana may have
15 minutes.

Mr. QUAYLE. I am prepared to
yield back time. I am cosponsor of the
amendment.

Mr. NUNN. I would.yield to the Sen-
ator from Michigan such time as he
may desire under the amendment.

Mr. LEVIN. Mr. President, I am
happy to yield back the balance of my
time. I would note that there are two
amendments listed in the calendar.
One is to cut strategic and to reallo-
cate to conventional, 40 minutes. And
then three amendments down there is
another one in my name to cut strate-
gic and reallocate to conventional.

That, I believe, was intended to be
both the amendment and the substi-
tute, in effect. With the adoption of
this substitute, assuming it is by voice
vote here today, we could then remove
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that other amendment from the list
which says: Cut strategic and reallo-
cate to conventional; leaving two
amendments in my name on the list.
Mr. NUNN. I would ask unanimous
consent that the amendment described
as: Levin, cut strategic reallocate to
conventional, be removed from the list
of amendments that has been agreed

to.

The ACTING PRESIDENT pro tem-
pore. Without objection, is is so or-
dered.

Is there further debate?

Mr. NUNN. Mr. President, I yield
back the balance of my time.

The ACTING PRESIDENT pro tem-
pore. All time has been yielded. The
question is on agreeing to the amend-
ment of the Senator from Georgia.

The amendment (No. 769)
agreed to.

Mr. NUNN. Mr. President, I move to
reconsider the vote by which the
amendment was agreed to.

Mr. LEVIN. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The ACTING PRESIDENT pro tem-
pore. The question is on the amend-
ment as modified by the Nunn amend-
ment.

The amendment
agreed to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote by which the
amendment was agreed to.

Mr. NUNN. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. QUAYLE. Mr. President, I sug-
gest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. QUAYLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, is is so or-
dered.

was

(No. T768) was

AMENDMENT NO. 770

Mr. QUAYLE. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The bill clerk read as follows:

The Senator from Indiana [Mr. QUAYLE]
proposes an amendment numbered 770.

Mr. QUAYLE. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

At the appropriate place in the bill, insert
the following new section:

The Senate finds that with respect to the
level of U.S. military forces permanently
stationed in Europe in fiscal year 1988 and
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fiscal year 1989: The agreement in principal
between the United States and the Soviet
union to eliminate all intermediate-range
nuclear missiles has important implications
for the viability of NATO's defense posture;

The presence of U.S. forces in Europe con-
stitutes the most visible and meaningful evi-
dence of the continuing strong commitment
of the United States to the integrity of the
Alliance;

NATO Defense Ministers stated on May
26-27, 1987 that: “The continued presence
of U.S. forces at existing levels in Europe
plays an irreplaceable role in the defense of
North America as well as Europe':

Therefore, it is the sense of the Senate
that the number of United States military
personnel stationed in Europe play an indis-
pensable role for peace and deterrence and
such commitment of forces should be con-
tinued at existing levels, provided that all
existing basing agreements remain in effect.

Furthermore, the actual number of
United States forces in Europe at any one
time may fall below this level due to admin-
istrative fluctuations or determination by
the President of other national security con-
siderations.

Mr. QUAYLE. Mr. President, this is
a sense of the Senate resolution deal-
ing with the U.S. troop levels and our
commitment to NATO. I believe that
what we need to do in this very sensi-
tive time is once again have a sense of
the Senate resolution which is non-
binding but certainly expresses a very
strong support for cur commitment to
NATO.

There have been discussions in the
past and there will be discussions in
the future on what our troop levels
will be. There will be discussions on
how we are going to allocate resources
but this amendment, particularly in
conjunction with the Defense Minis-
ters’ meeting in May, is very impor-
tant. I want to just read what the De-
fense Ministers declared on May 26-2T7,
1987:

The continued presence of U.S. forces at
existing levels in Europe plays an irreplace-
able role in the defense of North America as
well as Europe. But we reaffirm the impor-
tance of maintaining the commitment of na-
tions to forward deployed forces and to
strengthen them through conventional de-
fense improvements program.

Mr. President, I think the essence of
that coonmunique showed not only the
importance but the importance at this
time of maintaining our presence and
maintaining our presence at approxi-
mately the same levels that we have
had in the past.

Mr. President, the House has some-
what similar language although 1
might point out to the Senate that
that language is in the form of a law,
and an amendment to the bill, not a
sense of the Senate resolution. I think
that is a marked difference.

I do not want to get into passing
laws on what our troop levels ought to
be. I think it is perfectly appropriate
to express a sense of the Senate in res-
olutions and that we ought to go on
record reaffirming what our Defense
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Ministers said in May. And that is the
essence of this amendment.

We have also had some amendments,
as a matter of fact, that will be pend-
ing and voted on, talking about getting
more of a commitment from NATO
and Japan. I think this amendment
shows that we are certainly commit-
ted. The amendment provides for
flexibility. It is not going to be binding
and it provides flexibility for adminis-
tration for causes or, quite frankly,
any national security interests of the
United States that the President
deems necessary.

But I think that we would do by en-
suring passage of this resolution is
ensure that the U.S. Government is
united in its intention to fulfill our al-
liance commitments which, I might
point out, benefits the United States
as much as it does Europe.

There is going to be, and we have
had a discussion on the floor—as a
matter of fact, we will be voting on a
Byrd amendment similar to the
amendment that has already been
adopted that I offered on the post-INF
requirement, what we have to do in
the post-INF era to make sure we pro-
vide and maintain our stature and
maintain our capability for deterrence.

I believe that this sense-of-the-
Senate resolution will go in the diree-
tion of reaffirming the strong commit-
ment we have, and I believe it is a very
appropriate time to do that, as we
start talking zero-zero. A lot of people
say, “What is the next shoe to drop?”
I do not think the next shoe to drop is
going to be demonstrative change in
our commitment. I do not think the
commitment will change one bit. As
we assert and support what our Secre-
tary of Defense and what the other
secretaries of NATO agreed to in May,
through a sense-of-the-Senate resolu-
tion, showing strong bipartisan sup-
port in the Senate, it would be very
important.

It would also be very important
when we get to conference, because I
think this is a preferable way to deal
with this, rather than to put it into
any kind of binding statutory law.
This is not binding statutory law. This
is a sense-of-the-Senate resolution.
But it is important that we show,
through strong support, that we are
committed to our resources; that we
are not only committed to NATO but
also are committed to them at the sig-
nificant levels we have had in the past.

Mr. NUNN. Mr. President, I share
the feeling of the Senator from Indi-
ana that stability in NATO for the
next year or year and a half or 2 years
is important—that is, that we in
NATO begin to examine what kind of
deterrence posture we are going to be
in following an INF agreement, if
there is an INF agreement, and follow-
ing the ratification of that treaty, iy
there is a treaty.
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I guess I have always been one of
those who believe that the level of
U.S. manpower in Europe was more
symbolic than militarily significant,
particularly when you consider that
NATO depends, and has depended in
the past, primarily on the deterrence
brought about by the threat of using
nuclear weapons, as opposed to a
viable, robust conventional defense.

Nevertheless, I understand the sym-
bolism and political importance of
NATO troop levels.

I understand the concern expressed
by the NATO ministers in terms of
stability. I also think that our NATO
ministers and friends should under-
stand that NATO forces that are not
U.S. forces also need to be stabilized.

One of the real paradoxes that is
happening now within NATO, while
are beginning to have to struggle with
the whole question of how we have a
more robust and viable conventional
defense in a post-INF era, is that the
demographics indicate that there will
be a lot of pressure on European man-
power levels over the next 2 or 3 years.
The Germans are speaking extensively
about substantial reductions being
necessary in the future in their forces.
While U.S. forces are important politi-
cally and symbolically, the U.S. force
level could be more important if we
have a viable conventional defense.

I will welcome the day when the U.S.
force level becomes as important mili-
tarily as it is politically and symboli-
cally. I do not think we have reached
that day; because when we reach that
day, we will have reached the position
where we are less dependent on early
use of nuclear weapons and more de-
pendent and more confident of our
conventional capability. We have a
long way to go in that regard, and
NATO has a big challenge.

So I believe the Quayle amendment
does reflect the need for that kind of
flexibility over the next few fiscal
years. It is not binding at this point on
anyone. We will have this matter in
conference, because the House has
passed a different kind of provision.

I think it is important for all of us to
understand—speaking at least for the
Senator from Georgia—that I am not
making a commitment to the NATO
allies on any kind of perpetual basis
by my vote to continue troop levels
that are arbitrary, that have not much
to do with military but strictly or pre-
dominantly are political and symbolic
over the next 4, 5, or 6 years.

I think that all NATO has to work
together to determine what kind of de-
terrence we are going to have in the
future, to determine if we are satisfied
with continuing an early first-use
policy of nuclear weapons in response
to a non-nuclear attack.

Most of the people in Europe, in my
view—and I believe and I am confident
that most people in America—do not
realize that for many years the NATO

CONGRESSIONAL RECORD—SENATE

posture, including the United States,
has been that if the Soviet Union-
Warsaw Pact crossed the border with a
large tank attack, we will be the first
to use nuclear weapons. I do not think
most people realize that.

If you took a poll of the people in
America and ask them, “Do you be-
lieve the NATO and U.S. allies should
use nuclear weapons in the early
stages of a conventional conflict in
Europe?” They would answer, “No.”

I am not prepared to move away
from that policy, because when we do,
we have to have something to replace
it. My point is that the question of
conventional deterrence and overall
deterrence is much broader militarily
speaking than manpower.

One of my critiques of NATO has
been that we are too manpower orient-
ed. We think too much about manpow-
er levels. We do not think nearly
enough about viable conventional de-
fense. We do not think nearly enough
about overall arms control policies
which would not be manpower orient-
ed. We have been engaged in an exer-
cise in seeming futility over arms re-
duction talks over a few years because
we focus primarily on manpower. Even
if we got an agreement with our allies,
if the Soviets agreed to it tomorrow
morning, if it was verifiable, if we had
no doubt it would be ecarried out on
the Soviet side and the Warsaw Pact
side, we still would not have made an
appreciable change in the balance of
power in Europe.

I think the danger in a post-INF age
is increasing. One danger of the
NBFR—and I have not been negative
in the past because I think it was irrel-
evant in the past—but if we were to all
of a sudden get the NBFR agreement
right now on our terms, complete veri-
fication, it would create more danger,
in my view, than opportunity, because
it would add to the illusion, and it
would be an illusion, that we had done
something very significant in arms
control, and we would not have appre-
ciably altered the conventional bal-
ance, in my view, one iota.

So I agree with the sentiments ex-
pressed in the Quayle amendment.
But I do so with those caveats clearly
on the ReEcorp, and I do so with the
feeling that this is not the right focus
for NATO, either with conventional
force improvements or with arms con-
trol. I think we have had that priority
too long and that symbolism too long;
and it is time that NATO, as an alli-
ance, began dealing with reality rather
than symbolism.

These are pretty strong caveats to
this amendment and to this approach,
but I did not want anyone to believe
that the Senator from Georgia did not
have some continuing feeling that
manpower has been greatly overem-
phasized, both in terms of its symbolic
and its political effect, and we have
obscured the real thinking that must
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go on, which goes far beyond the
number of military forces we have in
Europe.

I urge that we accept the amend-
ment, but I also say that I would
oppose in conference any amendment
that does this in law. I think the Sena-
tor from Indiana would agree with
that. I hope he will agree with that in
conference, because putting this in
law, while it might send some right
signals to the Warsaw Pact, would
send the wrong signals to our allies.
Unless the Europeans bring their force
levels up and do a lot more than they
have been doing in the defense pos-
ture, the alliance is not going to make
much improvement toward having a
viable and creditable defense.

So I urge the acceptance of the
amendment with these reservations
which I hope will be clear on the
Record.

The ACTING PRESIDENT pro tem-
pore. The Senator from Indiana.

Mr. QUAYLE. Mr. President, let me
say a couple things. I take to heart the
caveats and the contributions the Sen-
ator has made not only today but in
the past concerning NATO.

Perhaps it is unfortunate that when
we do talk about manpower levels as
far as our commitments to NATO, we
always do get bogged down.

This is very important, as the Sena-
tor from Georgia says, perhaps more
important at least symbolically than a
total military capacity. I think the
outcome of how strong our NATO
allies are going to be, depending on
Warsaw Pact nations, is how we im-
prove the whole of our theater de-
fenses not just the United States sepa-
rate, Britain separate, Germany sepa-
rate, but how we get a coordinated
theater defense.

I know the Senator has been very in-
volved in trying to get commonality of
weapon systems, coproduction, and co-
operative things, which are very, very
important.

As far as the no first use, it is our
policy, I do not think that we can, nor
will we walk away from it, but I think
the reason we have had peace in
Europe is because of our nuclear de-
terrence. That nuclear deterrence has
foreclosed any no first use policy and
it has been effective because there has
not in fact been any kind of a conflict,
and I think our nuclear deterrence has
worked. Our conventional deterrence
has been important, but everyone
knows and has stated that if we relied
totally on conventional forces, we
would certainly have some problems.

Therefore, I think one of the things
we have to look at is how do we mod-
ernize our nuclear deterrence forces to
increase their survivability. That will
be in the post-INF report.

So I think what we are talking about
is going on record and having the
Senate to show support, symbolically,
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that our commitment is there. I agree
with the Senator. I do not want to put
this into binding langauge. I will be
working with him in conference with
the House of Representatives, not to
put it into binding language, because
quite frankly, I think that undermines
many of the President’s prerogatives,
particularly on the deployment of
troops.

I think it is perfectly appropriate, so
that is why I offer this amendment for
the Senate and House and others to go
on record what they hope the Presi-
dent will do.

When we start putting in fixed num-
bers in binding langauge what we
should have, even though it is some-
thing that I would support, and what I
hope the President will do, we make a
mistake. I just do not find that would
be in our best interest to start down
that road because it encroaches on the
President’s powers as Commander in
Chief.

Mr. NUNN. Mr. President, if the
Senator will yield, I want to make it
clear, and I agree with what the Sena-
tor has just said. I do not advocate a
no-first-use policy. What I advocate is
conventional deterrence to move us
away from what I consider to be an
unsustainable policy of early first use.

I would like to see us as much fire-
break as we possibly can between tank
armies getting into a clash on a
German border and the use of nuclear
weapons.

Right now we have not only a first-
use policy, which I think will perhaps
continue for quite a while, NATO and
the Warsaw Pact will have a much
better conventional balance hopefully
by arms control and other means.

I do believe it is increasingly incredi-
ble, not completely incredible, but in-
creasingly incredible that the United
States and our allies will basically
have to, because of weaknesses in the
conventional arena, use nuclear weap-
ons at the very outset of a convention-
al war.

That is the policy General Rogers
has said we need to move away from
that early-first-use policy. I would cer-
tainly echo his beliefs in that regard.

I would want to add that caveat and
make sure it is clear.

Mr. QUAYLE. Mr. President, I cer-
tainly understand the chairman’s posi-
tion on that, and there is no doubt
about it, as you enhance and augment
conventional forces the threshold is
raised, as far as even having that
option, as Bernie Rogers has testified
many, many times. But I also think
that we have to not only look at con-
ventional improvements but we have
to look at the modernization and sur-
vivability of the nuclear forces dedi-
cated to protect our allies because I
think nuclear deterrence is something
that has worked for us quite well and,
as a matter of fact, has been a very
strong deterrence to the Soviet Union
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of crossing the threshold in Western
Europe.

I think as we look at that these are
issues that we must in fact consider.

So, Mr. President, I think this is a
very timely sense-of-the-Senate resolu-
tion. We have Europe on our mind. We
will be voting. As a matter of fact, we
have a Conrad amendment dealing
with Europe or NATO and Japan. We
have a Byrd amendment that we are
going to be voting on, dealing with
post-INF, and I think it would be ap-
propriate we will probably vote on this
one as well.

So I ask for the yeas and nays on the
amendment.,

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?

Mr. QUAYLE. Mr. President, I with-
draw that request for the yeas and
nays.

The ACTING PRESIDENT pro tem-
pore. The Senator withdraws his ques-
tion.

Is all time yielded on this amend-
ment? Without objection, all time has
been yielded back.

The question occurs on the adoption
of the amendment.

The amendment
agreed to.

Mr. QUAYLE. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. NUNN. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The ACTING PRESIDENT pro tem-
pore. The Senator from Connecticut.

Mr. WEICKER. Mr. President, first
I thank the distinguished Senator
from Georgia for his courtesy yester-
day, and also my good friend, the Sen-
ator from Virginia, Senator JoHN
WARNER.

I do not know very frankly which is
more trying, my kidney stones or his
trying to give birth to this DOD au-
thorization bill. But whatever the case
is he seems to be doing all right and
fortunately I am back on my feet. I
know how closely he worked with the
doctors in the hospital yesterday and I
deeply appreciate it.

Mr. NUNN. May I say to my friend
from Connecticut we are delighted to
have him back, and we know of his tre-
mendous pain and suffering in his
recent bout. We are delighted he is
back in good form, and I hope that
things have worked out more rapidly
in his physical discomfort than they
have in the discomfort of those of us
who are trying to give birth to this
bill.

Mr. WEICKER. You can send 99
other Senators to Bethesda and have
it through in no time.

Mr. NUNN. I know the Senator was
keeping abreast in the considerable
pain he was under yesterday and keep-
ing abreast with the bill itself in
checking in and making every effort

(No. 7T70) was

25375

and coming in to make rollcall votes,
under a great deal of physical discom-
fort.

We know the Senator from Con-
necticut has dedication and he further
gave us a physical example of that
yesterday.

Mr. WEICKER. I thank my distin-
guished colleague.

AMENDMENT NO. 771

(Purpose: To require reports to Congress on
certain sensitive acquisition programs of
the Department of Defense)

Mr. WEICKER. Mr. President, I
have an amendment which I send to
the desk and ask that it be read.

The ACTING PRESIDENT pro tem-
pore. The clerk will report the amend-
ment of the Senator from Connecti-
cut.

The assistant legislative clerk read
as follows:

The Senator from Connecticut [Mr,
WEICKER] proposes an amendment num-
bered T71.

Mr. WEICKER. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

On page 114, between lines 13 and 14,
insert the following:

SEC. . BUDGET SUBMISSIONS RELATING TO SPE-
CIAL ACCESS PROGRAMS.

(a) IN GeneEraL.—Each year, the President
shall include in the budget submitted to
Congress for the Department of Defense
under section 1105 of title 31, United States
Code, a separate report to the Committees
on Armed Services and the Defense Sub-
committees of the Committees on Appro-
priations of the Senate and House of Repre-
sentatives on each major defense acquisition
program in such budget which is designated
as a special access program (provided for
under Executive Order 12356, dated April 2,
1982, or any successor order).

(2) A report submitted under paragraph
(1) in the case of any program shall con-
tain—

(A) a brief description of such program;

(B) a brief discussion of the major mile-
stones established for such program; and

(C) the actual cost of such program for
each fiscal year during which the program
has been conducted before the fiscal year in
which such budget is submitted, the esti-
mated cost of such program for each addi-
tional fiscal year during which the program
is expected to be conducted, and the esti-
mated total cost of such program,

(b) Form oF REPORT.—A report required
by subsection (a) may be submitted in classi-
fied or unclassified form.

(c) WAIVER AUTHORITY.—The Secretary of
Defense may waive the requirements of sub-
section (a) in the case of any program for
which the Secretary determines that the
disclosure of the existence of such program
would adversely affect national security. If
the Secretary exercises the waiver authority
in this subsection, he shall provide the in-
formation required by subsection (a) and
the justification for such waiver to the
chairman and ranking minority members of
the committees on Armed Services and the



25376

Defense subcommittees of the Committees
on Appropriations.

(d) CurassiFicaTioNn PoLicy.—The Presi-
dent shall submit to the Committees on
Armed Services of the Senate and the
House of Representatives, at the same time
as the President submits the budget for
fiscal year 1989 to Congress under section
1105 of title 31, United States Code, a report
containing the policy for classifying reports
for the purpose of this section. The policy
shall provide for consistent classifications
for all such reports, except that such policy
may provide for exceptions to the require-
ment for consistent classification of such re-
ports if such policy contains specific criteria
and procedures for determining the excep-
tions.

(2) After submitting the policy referred to
in paragraph (1) as provided in such para-
graph, the President shall promptly notify
the Committees referred to in such para-
graph of any modification or termination of
such policy. The notification shall contain
the reasons for the modification or termina-
tion, as the case may be, and, in the case of
a modification, the provisions of the policy
as modified.

(e) DeFINITION.—As used in this section,
the term “major defense acquisition pro-
gram' means a Department of Defense ac-
quisition program that is estimated by the
Secretary of Defense to require an eventual
total expenditure for research, develop-
ment, test, and evaluation of more than
$200,000,000 (based on fiscal year 1980 con-
stant dollars) or an eventual total expendi-
ture for procurement of more than
$1,000,000,000 (based on fiscal year 1980
constant dollars), but does not include any
program that the Secretary of Defense de-
termines is a program conducted primarily
for the purpose of facilitating intelligence-
gathering activities, intelligence analysis ac-
tivities, or counterintelligence activities.

The ACTING PRESIDENT pro tem-
pore. The Senator from Connecticut is
recognized.

Mr. WEICKER. Mr. President, I rise
to offer an amendment to improve the
accountability of special access or
black programs. These are supersecret
weapons programs.

The bill before us authorizes billions
of dollars for black weapons programs.

The chairman of the House Armed
Services Committee, Congressman LEs
AspPin, has said funding for black pro-
grams has increased eightfold since
the beginning of the decade. One of
the main reasons for this increase is
Stealth aircraft technology, which is
designed to foil radars and other sen-
sors. And as Stealth technology is em-
ployed in other weapons systems, the
black budget will continue to grow.

Clearly, there is justification for
having highly classified national secu-
rity programs. I do not question the
need to protect intelligence informa-
tion or the need to protect sensitive,
emerging technologies. These must be
and will be protected.

What I do question is the burgeon-
ing secret budget without sufficient
congressional oversight in the area of
weapons procurement—an area
fraught with mismanagement and
waste,
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The information provided on black
programs is meager. Its flow is highly
regulated and is provided very selec-
tively to the committees of Congress,
and I am told that fewer than five
people in the Defense Department
have access to all black programs.
Under such circumstances, meaningful
oversight is impossible.

Mr. President, there is growing con-
cern that black programs are becom-
ing a fertile area for abuse.

Even Secretary Weinberger's Com-
mission to Review DOD Security Poli-
cies and Practices reported that:

Unless an objective inquiry of each case is
made by the appropriate authorities, the
possibility exists that such programs could
be established for other than security rea-
sons, e.g., to avoid competitive procurement
processes, normal inspectlons and oversight,
or to expedite procurement actions.

Some charge that black programs
have been used to award lucrative con-
tracts to losing competitors.

Now I know, it has been argued that
because there is so little oversight,
black programs are more efficient
than unclassified ones, that they are
completed earlier and at less cost to
the taxpayer. That simply is not the
case. The chairman of President Rea-
gan's Blue Ribbon Commission on De-
fense Management, David Packard has
said:

The interesting thing we found is that not
all of those programs are well managed,
either. So our investigation didn't quite sup-
port the theory that if you classify a pro-
gram, it's automatically managed better.

The B-1 bomber is a convincing ex-
ample of what happens when Congress
fails to exercise its oversight responsi-
bilities. In exchange for unquestioning
trust and support and an uninterrupt-
ed flow of money through multiyear
contracts, the Air Force promised an
exemplary program. And all we heard
here in Congress was how the program
was on track, on schedule and not over
cost. The B-1 program even received
the Secretary of Defense Management
Award for “exceptional performance.”

But there were serious technical
problems that were not reported in a
timely way to the Secretary of De-
fense, much less to the Congress of
the United States. We were hood-
winked. The B-1 is now operational,
but it may be several more years and
billions of dollars before it can per-
form the mission.

Mr. President, the B-1 experience is
painful for me because I supported the
B-1 bomber from the beginning, and I
still believe we must provide the funds
needed to fix it. But if there is a lesson
to be learned from this, it is that un-
fettered DOD programs are trouble
waiting to happen.

It is precisely for this reason that
the advanced technology bomber
[ATB] or Stealth bomber program
must be opened up to the maximum
extent possible. Congress knows next
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to nothing about the program, and
there are already indications in open
literature of significant cost problems.
As a minimum, we should have unclas-
sified budgetary information.

The Department of Defense seems
to be moving in the right direction.
Deputy Secretary of Defense Taft sent
me a letter dated June 24, 1987.

I ask unanimous consent that the
letter be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE DEPUTY SECRETARY OF DEFENSE,
Washington, DC, June 24, 1987.
Hon. LoweLL P. WEICKER, Jr.,
U.S. Senate, Washington, DC.

DEeaRr SEnNaTOR: Thank you for your letter
regarding the proposed amendment on spe-
cial access required (SAR) programs. I am
pleased to have this opportunity to follow
up on the Secretary’s remarks to you at the
appropriations hearing on May 19. He is
concerned with the movement of Congress
towards legislation that could prove detri-
mental to the way we manage access to in-
formation involving our special access pro-
grams. Your proposed amendment is more
acceptable than either of the House ver-
sions. However, we believe that additional
legislation regarding special access pro-
grams is not necessary and could negatively
affect our ability to carry out these impor-
tant and highly sensitive programs.

Under our current procedures, the details
of all acquisition special access programs are
made available to all four defense oversight
committees. None of these programs is
exempt from commitee oversight. The spe-
cial access budget materials we provide to
the committee staffs include specific identi-
fication of the procurement and research
and development line items in which the
funds to support each program are located.
We are able, therefore, to provide the com-
mittees with the information they need to
perform their oversight functions while af-
fording these programs the protection they
need in the unclassified budget materials.
Because of the magnitude of the Advanced
Technology Bomber (ATB) program, we
have further agreed to brief any member of
Congress who feels he needs to understand
the program.

The criteria used in establishing the re-
guirement for each special access program
are reiterated here to emphasize the need
for continued extreme security measures
that we currently have in effect and should
not alter. First, each program involves par-
ticularly sensitive information whose disclo-
sure to potential adversaries would be ex-
tremely damaging to national security; they
involve extremely advanced technology that
gives us a qualitative edge. Next, the tech-
nology is perishable and requires acceler-
ated development and deployment. Finally,
special access programs may be operational
systems whose disclosure could give adver-
saries an added incentive and ability to de-
velop countermeasures.

Although the Service Secretaries and the
Deputy Under Secretary of Defense for
Policy may establish special access pro-
grams, funding for such programs must also
have our approval. No significant effort or
resources may be expended on a special
access project prior to funding approval.
Within the last year the Secretary has es-
tablished a Director of Special Programs
office headed by a general officer and re-
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porting to the Under Secretary of Defense
for Acquisition. This office now serves as
the focal point in OSD for acquisition SAR
programs. We are confident that with the
creation of this office there will be a con-
tinuing improvement in our ability to keep
those with a need to know in Congress in-
formed on all SAR issues.

It is clear that as the development, test,
and production programs proceed for the
ATB, we will be required to lift the veil of
secrecy that has served so well to protect as
many design characteristics as possible. We
have recently reviewed and approved a plan
for the proper phasing of security require-
ments regarding the ATB. Rather than
have specific legislation force us to provide
unclassified data on the ATB, we need to
time this transition process.

The Secretary is convinced that we are
acting properly in the area of special access
programs. Security is the paramount issue
on which we base our SAR programs. We
are improving the mechanisms by which we
provide all those with a need to know in
Congress with the information they need to
make informed decisions regarding these
programs, Additional legislation in this area
could prove counterproductive, and we
therefore cannot at this time lend our sup-
port to any of the proposed amendments.
We appreciate your providing us with a
chance to make our views known in this
matter.

Sincerely,
WiLLiam W. TAFT.
U.S. SENATE,
Washington, DC, May 20, 1987.
Hon. Caspar W. WEINBERGER,
Secrelary of Defense, Washington, DC,

DEear MR. SECRETARY: In line with our dis-
cussion at the hearing yesterday, I am sub-
mitting the attached amendment on special
access programs to you for review and com-
ment,

As 1 said, there is ample justification for
having highly classified national security
programs, but those needs must be carefully
balanced against the need for public and
congressional scrutiny. Secrecy must not be
carried to excess. With an ever increasing
number of weapons systems being moved
into these highly classified compartments,
the potential for abuse exists, and concern
is mounting that some special access pro-
grams have been established to circumvent
the will of Congress.

Because of these concerns, Congress is
moving toward a legislative remedy. A con-
sensus is emerging: Too much of the Penta-
gon budget is being hidden from public
view. The Chairmen of the House and
Senate Armed Services Committees agree
that some procedural changes are needed.
The only question now is what shape should
the legislation take.

Two amendments (Boxer and Aspin) have
already been incorporated into the House
version of the defense authorization bill.
Here are my recommendations. What are
yours? Please keep in mind that my amend-
ment would protect the technologies about
which you are so concerned.

I ask that your opinions be provided as
soon as possible, since the defense authori-
zation bill could be brought to the floor at
any moment. Your assistance is appreciated.

Sincerely,
LowgLL WEICKER, Jr.,
U.S. Senator.
Mr. WEICKER. Mr. President,

Deputy Secretary of Defense Taft in-
dicated that the “veil of secrecy” sur-
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rounding the ATB Program would be
lifted but gave no timetable for doing
it.

And what about the other programs?

I am told that there are four or five
major black weapons programs, includ-
ing the advanced technology bomber
[ATB], advanced tactical fighter
[ATF], advanced tactical aircraft
[ATA], and advanced cruise missile
[ACM].

There is a lack of uniformity in the
way special access designations are ap-
plied to these programs. And that baf-
fles me.

Consider these facts. ATF technolo-
gy and performance data is black,
while ATF cost and budget informa-
tion is unclassified. To a lesser extent,
ACM is handled in a similar fashion.
ATA, by comparison, is entirely black,
though its technology is almost identi-
cal to that of the ATF. What accounts
for these inconsistencies?

These examples seem to suggest that
it is possible to have unclassified budg-
ets for black technology. There is
ample precedence for such approach.

Secretary Weinberger endorsed the
black technology/white budget con-
cept, at least in principal, in a letter to
me dated January 29, 1987.

I ask unanimous consent that the
letter be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
REcoRD, as follows:

THE SECRETARY OF DEFENSE,
Washington, DC, June 29, 1987.
Hon. LoweLL P. WEICKER, Jr.,
U.S. Senate, Washington, DC.

DeAr SenaToR: This is in response to your
letter of December 8, 1986 requesting an-
swers to several questions concerning so-
called “black” programs. I think it would be
useful to provide you and your staff some
information about special access programs
in general, and clarify the jargon used in
connection with these programs, which
sometimes impedes, rather than improves,
understanding of them.

First of all, the term “black program’ has
no official status in any DoD policy or regu-
lation and is frequently used incorrectly as a
synonym for the term ‘‘special access pro-
gram.” The term “black program' is most
often used to describe a special access pro-
gram whose existence and purpose are clas-
sified. However, not all special access pro-
grams are ‘‘black,” i.e., their existence may
not be classified. Only I, and by direction,
the Deputy Under Secretary of Defense for
Policy, along with the Secretaries of the
Military Departments, are authorized by
Executive Order 12356, "National Security
Information,” to create special access pro-
grams. This may be done only to protect in-
formation within their jurisdictions, where
they conclude that the information con-
cerned is so sensitive that “normal” security
measures will not provide sufficient protec-
tion. This is the only justification for cre-
ation of such programs under the Presiden-
tial order.

Attached are specific answers to your
questions. I hope this satisfies your inquiry.
If you need more information, please con-
tact my office.

Sincerely,
Caspar W. WEINBERGER.
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DOD ResponNsg To DECEMBER 8, 1986,
SENATOR WEICKER QUESTIONS

DEFINITION

The proper definition of a special access
program is found in the Information Securi-
ty Oversight Office’s (ISOO) Implementing
Directive Number 1 to Executive Order
12356;

A special access program is “any program
imposing ‘need-to-know’ or access controls
beyond those normally provided for access
to Confidential, Secret, or Top Secret infor-
mation. Such a program may include, but is
not limited to, special clearance, adjudica-
tion, or investigative requirements, special
designations of officials authorized to deter-
mine 'need-to-know’, or special lists of per-
sons determined to have a ‘need-to-know’.”

The ISOO Directive also specifies the test
for determining whether special access con-
trols should apply:

1. Normal management and safeguarding
procedures are not sufficient to limit “need-
to-know™’; and

2, The number of persons who will need
access will be small and commensurate with
the objective of providing extra protection
for the information involved.

QUESTIONS

(1) “Is there indeed a trend toward greater
secrecy in defense budgets, and if so, where
will it lead?"”

There has been an increased emphasis on
the need-to-know principle in publishing de-
fense budgets, as we have moved to provide
more protection for those technological,
operational, and intelligence programs
which maintain our advantage over our
principal international adversaries. We
would not categorize this increase as a trend
in secrecy. Moreover, we take great care to
ensure that all appropriate leaders and com-
mittees in the Congress are informed of the
specifics of those programs to which we
have limited access.

Special access programs typically fall into
three categories: research, development and
acquisition; intelligence; and military oper-
ations. It is imperative that the advanced
technology that supports such programs be
protected by establishing more extensive
controls that give real meaning to the
“need-to-know” concept. You are quite
aware of the vast effort by our adversaries—
both overt and covert—to obtain informa-
tion on our most sensitive programs. Special
access program security methodologies pro-
vide the added security that is required to
protect this information so vital to the na-
tional security. As the threats, environ-
ments, and political realities change so will
the classification and security systems that
protect such programs. Using your example
of the emergence of “stealth” technology,
the DoD has continuously evaluated the
policy decisions made in the late 70's that
dictated how the information produced in
“stealth” programs was to be disseminated.

(2) “What is the justification for classify-
ing nonintelligence, nontechnical budget ac-
tivities as 'black?" "

Paragraph 4.2 of Executive Order 12356
provides that Agency heads may create spe-
cial access programs to control access, distri-
bution, and protection of particularly sensi-
tive information. The information so pro-
tected need not be limited to technology or
intelligence, but may include other matters
such as C2 programs or operational activi-
ties with separate budget lines. The Depart-
ment implements Executive Order 12356
through the “Information Security Pro-
gram Regulation,"” 5200.1-R which states
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that “authority for original classification of
information as Top Secret, Secret, and Con-
fidendial may be excercised only by the Sec-
retary of Defense, the Secretaries of the
Military Departments, and by officials to
whom such authority is specifically delegat-
ed. . .."” Since I, or my designee and the
three Service Secretaries are the only DoD
people who can approve special access pro-
grams, the justification is based on security
reasons only in the interest of national secu-
rity.

(3) “What is the legal basis for this
poliey?”

Section 4.2 of Executive Order 12356 pro-
vides the authority.

(4) “What controls exist to preclude the
use of ‘black’ program designation if not
warranted?”

Chapter XII of the DoD Information Se-
curity Program Regulation specifies the re-
quirements for establishing, reporting, ac-
counting for, and terminating special access
programs. This chapter also requires that
each DoD special access program be re-
viewed annually by the responsible DoD
Component. Moreover, all special access
programs which involve identifiable DoD
funding must be approved by the Deputy
Secretary of Defense before they are initiat-
ed. Procedures must also be implemented to
ensure that annual security inspections, reg-
ularly scheduled audits, and contract service
administration functions are being per-
formed. In addition, we are not completing
preparation of a new DoD Directive con-
cerning the security administration of spe-
cial access programs that assigns responsi-
bility for the implementation, direction,
management, coordination and control of
such activities. These programs also under-
go the same program, budget, audit and
oversight process applicable to any DoD
program regardless of classification or sensi-
tivity. DoD also has a very active special
access program working group consisting of
representatives of DoD Agencies that par-
ticipate in such programs. The Defense
Contracting Audit Agency, the Defense Lo-
gistics Agency, the DoD IG, and the De-
fense Investigative Service each have dedi-
cated cadres of specially cleared and quali-
fied personnel who provide oversight, audit,
and inspection to many DoD special access
programs.

(5) “What controls exist to ensure that all
acqguisition regulations are followed in a
‘black’ program?"

The Army, Navy, and Air Force all have
audit agencies that are actively involved in
special access programs. The Defense Logis-
tics Agency and the Defense Contract Audit
Agency are also active in attempting to
ensure compliance with the Federal Acquisi-
tion Regulation and other applicable pro-
curement rules and regulations.

(6) “What procedures exist for removing
the ‘black’ designation when it no longer ap-
plies?”

Chapter XII of the DoD Information Se-
curity Program Regulation provides guid-
ance on termination procedures for special
access programs. In addition, Section 12-
102(b) of this Chapter has a 'sunset provi-
sion” that will automatically terminate a
special access program after five years
unless reestablished in accordance with the
procedures contained in Chapter XII. The
three military services also have their own
instructions for implementing the DoD
policy.

(7) “Is there a better way to handle the
problem in the future?”

Problems in the security management of
some special access programs have been
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identified by my staff as well as by the en-
closed report “Keeping the Nation's Se-
crets.” All of the recommendations of the
Report pertaining to these programs have
been included in the proposed new DoD Di-
rective mentioned earlier, or incorporated
into the new DoD Information Security Pro-
gram Regulation dated June 1986. A better
way to handle the “program(s)’ in the
future is to ensure that a continuing assess-
ment of the threat(s) to a program and its
development, its use, and its product be
made to determine the application of securi-
ty resources. If information is compromised
during the RDT&E stage of a project, the
possibility of damage is often greater than
during the fabrication process. Therefore,
the threat of real damage may lessen with
each stage of program advancement. On the
other hand, there will be programs in which
there may not be a significant threat until
all the pieces have been put together and a
sensitive mosaic then emerges. Threat as-
sessment must be dynamic, and we are striv-
ing to make it an integral part of classifica-
tion management in every DoD special
access program.

(8) “Is it possible to separate the classi-
fied, ‘black’ technology from unclassified
budgetary information as the Army has
done so successfully in the case of the M1
tank program?”

Yes. In fact, such a separation is most de-
sirable from a security point of view because
it avoids expending security resources for
the protection of information that may not
require it. This would still be true even if
the budgetary data were classified, for ex-
ample, as Confidential. The level of protec-
tion at this level is much less than the con-
trols required at the Top Secret level. But
where knowledge of the mere existence of
the program is classified this would prob-
ably not be possible. As to specific budget-
ary information, DoD works directly with
the particular congressional committee
chairperson concerned to sort out the
needed details for granting information
access to the Committee membership to fa-
cilitate the accomplishment of its required
functions.

U.S. SENATE,
Washington, DC, December 8, 1986.
Hon. CasparR W. WEINBERGER,
Secretary of Defense, Washington, DC.

DEear MR. SECRETARY: I am writing to you
about a very disturbing trend, which I per-
ceive, in Department of Defense budgets.

An ever increasing portion of the defense
budget is being moved into highly classified
compartments—the so-called “black”
Budget. Since only a handful of people have
access to those accounts, the end result is
less review, less discussion and less scruti-
ny—both within the Pentagon and in the
Congress. This may not be in the best inter-
est of the Armed Forces over the longrun.

The emergence of “stealth” technology is
one of the main reasons for higher levels of
secrecy in Defense Department programs.
With “stealth” technology burgeoning and
finding its way into almost every facet of
weaponry, the future growth potential in
the size of the “black” budget is almost un-
limited.

Clearly, there is ample justification for
having highly classified programs. I don't
question the need to protect intelligence in-
formation, nor do I question the need to
protect sensitive and emerging technologies,
but those needs must not be carried to
excess. They must be carefully balanced
against the need for public and congression-
al scrutiny.
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For these reasons, I would like answers to
the following questions: 1) Is there indeed a
trend toward greater secrecy in defense
budgets, and if so, where will it lead? 2)
What is the justification for classifying non-
intelligence, non-technical budget activities
as “black”? 3) What is the legal basis for
this policy? 4) What controls exist to pre-
clude the use of a “black™ program designa-
tion if not warranted? 5) What controls
exist to ensure that all acquisition regula-
tions are followed in a “black” program? 6)
What procedures exist for removing the
“black” designation when it no longer ap-
plies? 7) Is there a better way to handle the
problem in the future? 8) Is it possible to
separate the classified, “black” technology
from unclassified budgetary information as
the Army has done so successfully in the
case of the M1 tank program?

I would like to have detailed answers to
these guestions within a reasonable length
of time. Your assistance in these matters is
appreciated.

Sincerely,
LowEgLL WEICKER, Jr.,
U.S. Senator.

Mr. WEICKER. Mr. President, that
concept provides the foundation for
the Aspin amendment that was adopt-
ed by the House on May 8, 1987 and
for mine, as well.

In offering this amendment, I have
several objectives in mind: First, in-
crease accountability; second, obtain
more information on black programs;
third, establish mechanism for obtain-
ing such information; fourth, establish
annual requirement for budget and
cost reports on major programs; fifth,
require DOD to develop consistent
policy for classifying black programs.

Although the amendment would
allow the President to submit annual
cost and budget reports in either clas-
sified or unclassified form, it is my
hope that a way will be found to pro-
vide as much budgetary information
as possible in unclassified form.

I hope the chairman of the commit-
tee, Senator Nunn, will join me in
urging DOD to do so. The vast majori-
ty of cost and budget information on
black programs should be declassified,
and clearly classifications need to be
applied in a more consistent fashion. I
also hope the chairman will agree that
the data in the required reports be
validated by the Secretary of De-

fense's cost analysis improvement
group.
Mr. President, I believe I have

chosen a very moderate course. An-
other approach would be to mandate
declassification of budget and cost in-
formation for black programs. Origi-
nally, I planned to pursue that line,
but in the final analysis, decided it was
inadvisable, but I am still convinced
that is the desired goal. And I hope
the legislative history of this debate
will show that is the sense of the
Senate. By adopting my amendment,
the Senate makes a strong recommen-
dation that DOD develop the policies
and procedures for achieving that
goal.
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Mr. President, a consensus is emerg-
ing: Too much of the defense budget is
hidden from public view.

Mr. AspIN believes that “fully 70
percent of the funds obscured under
the ‘black’ umbrella could be listed
publicly in the budget without causing
any harm to national security.” And
our distinguished chairman, Senator
NunnN, agrees that the Pentagon tends
“to go black more than it should” and
suggests that “there ought to be a cau-
tion light on black programs.”

Mr. President, this is a fundamental
issue of accountability. By allowing se-
crecy in weapons programs to go un-
checked, Congress is not exercising its
constitutional responsibilities.

There is a need for secrecy, but that
need must be carefully balanced
against the need for public and con-
gressional scrutiny. Secrecy must not
be carried to excess. This very ques-
tion arose at the Constitutional Con-
vention. On August 11, 1787, George
Mason of Virginia warned: “Secrecy in
Government will alarm the people.”
The delegates agreed. The people have
the right to know what their govern-
ment is doing—except when secrecy is
essential and justified.

How can we in good conscience pass
laws governing the Armed Forces if we
are unwilling to demand the basic in-
formation needed to frame those laws?
We must hold the Defense Depart-
ment accountable for its actions.

I yield the floor.

Mr. NUNN. Mr. President, I think
the Senator from Indiana controls the
time.

The ACTING PRESIDENT pro tem-
pore. The Senator from Indiana con-
trols 10 minutes in opposition.

Mr. NUNN. Will the Senator yield 2
minutes to me?

Mr. QUAYLE. I yield the Senator 2
minutes.

Mr. NUNN. Mr. President, I will sup-
port this amendment and urge its
adoption. It has been very carefully
crafted. The Senator from Connecti-
cut’s staff and our staff worked very
closely together. The Senator has
been most cooperative in ftrying to
carry out his goal, which is a legiti-
mate goal, that he expressed so articu-
lately here today of having as much
information known to the public as
possible, having the Congress exercise
the kind of oversight responsibility
necessary on these sensitive black pro-
grams, and making sure that we de-
classify as much as possible and not
have secrecy become such an obsession
that it obviates the oversight needed
for efficient management. The Sena-
tor has made a very strong case for
that.

I think, on the other hand, he has
been willing to modify his amendment
so that we can protect, in the limited
number of cases required, the kind of
black programs that truly are impor-
tant and necessary for our national se-
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curity and protect the kind of infor-
mation that, if revealed under sincere
and good-faith type arrangements, if it
were revealed to the public could be
damaging, because public information
also becomes information available to
potential adversaries. That is the bal-
ance the Senator has been seeking and
that is the balance I think his amend-
ment now reflects.

I believe that the amendment does
provide the flexibility in handling spe-
cial programs, but is also expresses the
concern with the consistency of classi-
fication of special access programs. So
those are two purposes that are both
important.

It would require a report which
would place the Department of De-
fense on record explaining the criteria
by which special access programs are
so classified. It maintains the Armed
Services Committee as well as the Ap-
propriations Committee as the proper
authority within the Sensate for mat-
ters pertaining to special access pro-
grams. It makes our committee also
more keenly aware of our oversight re-
sponsibilities. I think it does codify
some of the existing practices we have
now, but does so in a carefully bal-
anced way.

So we will have, again, another
amendment on the House side in con-
ference on this one and I do urge our
colleagues to accept our amendment.

The ACTING PRESIDENT pro tem-
pore. The Senator from Indiana.

Mr. QUAYLE. Mr. President, first,
might I join welcoming our good
friend back from Connecticut. We
have all known that he is a tough
hombre, as they say, but to pass a
kidney stone, come back and all of a
sudden vote last night and offer an
amendment—probably the Senator
will be back for the war powers debate,
probably, Tuesday. I see him smiling
there. He has probably studied up on
that while he was out there. Maybe
not. But he is a man of a great deal of
resolve, and though we do not always
agree, our friendship is deep.

Mr. President, I just want to point
out a couple of things.

First, I appreciate the Senator's will-
ingness to work with the Armed Serv-
ices Committee to try to come up with
a reasonable approach so that we can
have a balance between what in fact is
classified and not classified.

Before I got here I was in the news-
paper business. I still consider myself
somewhat of a zealot as far as freedom
of the press and information. As a re-
porter I remember one of the things
we used to have trouble with time and
time again was these closed meetings
that you had with your public offi-
cials. Decisions were being made
behind closed doors without proper
intercourse and dialog with the public,
and I think we have got to continue to
knock down the doors of those closed-
door meetings.
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But let me just say this, that there is
a legitimate—and I know that the Sen-
ator from Connecticut understands
and agrees with this—there is a legiti-
mate necessity for classification.
There are some things that would be
revealed that are sensitive.

His amendment is not calling for
that. It is a more proper approach to
this. But there are some things that
are very, very sensitive.

I suppose what we have is a conflict
of responsibilities and desire and goals
we want to have.

One, we want to make sure that
nothing is compromising the national
security interests. On the other hand,
we want the information so we can
have the proper oversight and discus-
sion and get it out for the public
debate. There is always, I think, a
tendency of those who have the classi-
fied information, perhaps, to hold
back; others wanting to demand more.
It is a delicate balance that you have
to have and not compromising those
two very important goals.

I think what we have here is an ap-
proach that is certainly acceptable. I
think the chairman is right. We have
to work with this in the committee, so
I will not be urging opposition to this.

The ACTING PRESIDENT pro tem-
pore. Is there further debate?

Mr. WEICKER. I thank my distin-
guished colleagues from Georgia and
Indiana. Certainly I associate myself
with their remarks in addition to the
ones already given and I yield back the
balance of my time.

The ACTING PRESIDENT pro tem-
pore. All time has been yielded back.
The question is on agreeing to the
amendment of the Senator from Con-

necticut.
The amendment (No. T71) was
agreed to.
Mr. WEICKER. Mr. President, I

move to reconsider the vote by which
the amendment was agreed to.

Mr. NUNN. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. QUAYLE. Mr. President, I sug-
gest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, 1 ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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AMENDMENT NO. 772

(Purpose: To improve Department of De-
fense investigative procedures for the fo-
rensic examination of certain physiologi-
cal evidence to detect the use of lysergic
acid diethylamide)

Mr. BYRD. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The amendment will be stated.

The assistant legislative clerk read
as follows:

The Senator from West Virginia [Mr.
Byrp] proposes an amendment numbered
772,

Mr. BYRD. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:

On page 114, between lines 13 and 14,
insert the following:

SEC. 812, FORENSIC EXAMINATION OF CERTAIN
PHYSIOLOGICAL EVIDENCE.

(a) IMPROVEMENT OF PROCEDURES.—(1) The
Secretary of Defense shall prescribe proce-
dures that ensure that, whenever, in con-
nection with a criminal investigation con-
ducted by or for a military department, any
physiological specimen is obtained from a
person for the purpose of determining
whether that person has used any con-
trolled substance—

(A) such specimen is in a condition that is
suitable for forensic examination when de-
livered to the forensic laboratory; and

(B) the investigative agency which sub-
mits the specimen to the laboratory receives
the results of the forensic examination in
writing within such period as is necessary to
present such results in a court-martial or
other ecriminal proceeding resulting from
the investigation.

(2) The procedures prescribed under para-
graph (1) shall—

(A) ensure that physiological specimens
are preserved and transported in accordance
with valid medical and forensic practices;
and

(B) Insofar as is practicable, require trans-
portation of the specimen to an appropriate
laboratory by the most expeditious means
necessary to carry out the requirement in
paragraph (1)(A).

(b) Tests For Usk oF LSD.—The Secretary
of Defense shall ensure that whenever, in
connection with a criminal investigation
conducted by or for any military depart-
ment, any physiological specimen is ob-
tained from a person for the purpose of de-
termining whether that person has used ly-
sergic acid diethylamide, such specimen is
submitted to a forensic laboratory that is
capable of determining with a reasonable
degree of scientific certainty, on the basis of
the examination of such specimen, whether
such individual has used lysergic acid dieth-
ylamide.

(¢) Nothing in this Section shall be con-
strued as providing a basis, that is not oth-
erwise available in law, for a defense to a
charge or a motion for exclusion of evidence
or other appropriate relief in any criminal
proceeding.

(d) RerorT.—The Secretary of Defense
shall submit to the Committees on Armed
Services of the Senate and the House of
Representatives, not later than March 1,
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1988, a report describing the procedures pre-
scribed under subsection (a).

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized for 15 minutes.

DRUG TESTING PROCEDURES IN THE MILITARY

Mr. BYRD. Mr. President, early on
the morning of May 26, 1986, one of
my constituents, PV2 Jeffrey Allen
Alger of Coalwood, WV was shot and
killed while sitting in his barracks at
Fort Hood, TX. The Army investigat-
ed the incident and concluded that the
shooting was accidental, though com-
mitted with culpable negligence.

The Alger family asked me to inves-
tigate this tragedy and the Army’s
handling of it. I asked a member of my
staff to thoroughly study the Army
Criminal Investigation Division's
report of investigation, the report of
proceedings by the investigating offi-
cer, the transcript of the court martial
proceedings, and the evidence present-
ed at trial. In addition, at my request,
my staff assistant traveled to Fort
Hood, reviewed the scene of the shoot-
ing, and interviewed various personnel
involved in collecting the evidence for
the trial and preparing the case.

I have been very disturbed by the re-
ports that I have received concerning
this tragic occurrence. I asked the
Army to appoint a counsel from the
Office of the Inspector General for
the Army to do a separate, independ-
ent, and thorough analysis of the facts
of this case and its disposition at trial.
I have received that report as well as a
letter from the Surgeon General of
the Army relating to the Army's pro-
cedures for testing for the usage of
certain drugs.

I have studied both the inspector
general's report and the Surgeon Gen-
eral’'s letter to me. The report strikes
me as shallow, internally inconsistent
in some places, and written primarily
to vindicate the Army's handling of
the case.

In his letter to me, Surgeon General
Becker recites the procedures that are
followed (or supposed to be followed)
in the Army medical laboratories.
General Becker then writes: “The
specimens collected from the accused
at Fort Hood were sent to a criminal
laboratory and not a medical laborato-
ry. We do not monitor criminal labora-
tory procedures.” So the questions I
raised in my letter to Secretary Marsh
have never been specifically answered
by either the Inspector General's
Office or by the Surgeon General.

As I mentioned, many aspects of the
case concern me greatly but right now
I want to focus my attention on the
drug testing procedures that seem so
inadequate when viewed in the con-
text of the Army's handling of this
case.

Within 4 hours of the shooting, two
soldiers in Private Alger's unit had
come forward separately and voluntar-
ily and notified the officers in charge
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of the investigation that the accused
had earlier claimed that he had been
doing LSD in the days before the
shooting. Two days later, a third sol-
dier told the investigators that the ac-
cused had told him and two other indi-
viduals that he had taken a hit of acid
on Saturday, May 24, 1986, a day and a
half before the shooting. These three
items of testimony were provided vol-
untarily in sworn written statements.

What other clues were there that
drug usage could very probably have
been a factor in this case? At 3:21 p.m.
on the afternoon of the shooting, the
accused was advised of his legal rights
and the fact that he was being investi-
gated for murder and for wrongful
possession and use of controlled sub-
stances. He waived his rights and sub-
mitted to a sworn interview. When he
was asked questions pertaining to drug
usage he related:

That he had smoked marijuana, but the
last time was in January 1986, prior to going
to Fort Irwin. He related that he also used
some cocaine while at home on leave, but
denied using acid while in the Army, stating
that the last time was prior to coming into
the Army.

The Army had ample knowledge,
before the forensic examination of the
evidence actually was commenced,
that the specimens taken from the ac-
cused should have been tested for
LSD, but did nothing about it.

At 1:45 the special agents briefed the
captain in the office of the Staff
Judge Advocate on the investigation to
that point. The captain determined
that the accused should be charged
with involuntary manslaughter and
that specimens should be taken of his
blood and urine and sent to the crime
laboratory for forensic examination.
Between 4 p.m. and 5 p.m. on the
afternoon of the day of the shooting,
the special agents at Fort Hood in
charge of conducting the investigation
collected two vials of blood and a urine
specimen from the accused to be
tested as evidence.

From that point forward, the Army
made no attempt to determine wheth-
er any other crime besides involuntary
manslaughter had been committed;
and the method in which the speci-
mens were treated virtually guaran-
teed that no drugs or alcohol would, or
could, be determined present in either
the blood or the urine.

The specimens, which had been col-
lected on May 26, were delivered to
the Post Office at Fort Hood on June
3 and were sent by registered mail to
the U.S. Army Criminal Investigation
Laboratory at Fort Gillem, GA. It took
8 days to reach its destination. On
July 30, the special agent at Fort Hood
received a telephone call from the lab
at Fort Gillem and was told that the
samples of urine and blood taken from
the accused, sent for a forensic toxico-
logical examination, could not be proc-
essed at their lab and would be sent to
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the Armed Forces Institute of Pathol-
ogy [AFIP] at Walter Reed Hospital in
Washington. The specimens were
again sent by registered mail through
the U.S. Postal Service, and again the
trip took 8 days. The samples were re-
ceived on August 3.

The special agent’s staff at Fort
Hood told my staff man that the sam-
ples were not refrigerated in any way
and were just sent as you would send
any parcel through the mail. “This is
the way we always do it,” he was told.
This was again confirmed in the in-
spector general’s report that I received
from Assistant Secretary of the Army
Spurlock where I was told:

Although transit time varies, [the use of
registered mail of the United States Postal
Servicel is the only available means of
maintaining the required “chain of custody"”
without the use of couriers, the cost of
which is prohibitive. * * * “The examina-
tions that were completed by the USACIDC
Crime Laboratory and the Armed Forces In-
stitute of Pathology did not require that the
specimens be refrigerated while in transit to
obtain valid results. All testing has con-
firmed that delay does not negate validity of
test. This is consistent with policies estab-
lished by the Army Surgeon General in the
management of the urinalysis testing pro-
gram.

However, in the letter that I re-
ceived from the Surgeon General, I
was told:

Shipping instructions for tissue and blood
samples are different than urine samples.
Tissue and blood specimens obtained for
toxicology examinations must be shipped
and maintained frozen due to the decompo-
sition factor. This is not true for urine sam-
ples which can be maintained at ambient
temperatures for 30 days and then frozen if
further testing is indicated.

So, Mr. President, I am left to infer
from this last letter that the inspector
general’s report is wrong and that the
results from any testing of the blood
are invalid and could not hold up in
court. The Surgeon General says that
urine specimens can be tested for up
to 30 days if maintained at ambient
temperatures. I am not certain on how
General Becker would define that
term; the dictionary defines the term
to mean any temperature surrounding
the object.

1 have checked with two independ-
ent experts in the field of toxicological
examinations of specimens for drug
analyses, Dr. John Whiting of Toxi-
chem Laboratories in Gaithersburg,
MD, and Dr. Frederick Rieders of Na-
tional Medical Laboratory Services in
Willow Grove, PA, and each of these
experts has told my staff that urine
should be refrigerated in order for
tests for LSD or cocaine metabolites to
be accurate. If the specimen is to be
kept for more than 30 days, the urine
should be frozen. I am quite certain
that General Becker would agree that
the temperature inside a closed U.S.
Postal Service mail truck as it lumbers
for 16 days over the roads between
Texas and Georgia and between Geor-
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gia and Washington, DC, in the hot
days of July is not the ambient tem-
perature needed to keep the specimen
in condition for an accurate test of its
drug contents.

The IG report told me: “The Depart-
ment of the Army does not have a
valid test for LSD. For that reason,
the accused's samples were not tested
for LSD. When my staff person was at
Fort Hood, he was told confidentially
by one of the investigative agents that
the word is getting around at the fort
that, although the Army does some
random drug testing for the use of
marijuana and cocaine, and in no case
were they checked for the use of LSD.
Consequently, soldiers inclined to use
drugs are slowly switching to the use
of LSD because they know they
cannot be caught. I am not in favor of
using any drugs anywhere; except
those, of course, prescribed by a physi-
cian. I find it especially intolerable
that the situation within the Army
might be fostering an increased usage
of LSD.

The Surgeon General indicates that
the Army is “considering the possibili-
ty of expanding testing for additional
drugs to include an LSD procedure for
screening urine specimens.” I am
strongly in favor of that. As he indi-
cates, the Navy has already tested, and
is currently using the radioimmunoas-
say screening test procedure developed
by Roche Diagnostic Co. But he then
tells me that there is “a great deal of
difficulty with the development of a
chemical confirmation procedure for
LSD with the required degree or accu-
racy and reliability required of a for-
ensically acceptable procedure.”

I believe that he is mistaken in this.
I am informed that Dr. Rieders’ labo-
ratory has developed two confirmatory
chemical tests—high performance
liguid chromatography and also high
performance thin layer chromatogra-
phy—that are available in the com-
mercial market and have also been
used by the Department of the Navy
in criminal cases.

At the September meeting of the
American Association of Clinical
Chemists in San Francisco, a presenta-
tion was given by the Navy lab on gas
chromatography-mass spectrometry
and the detection of LSD in biological
and urine specimens. It was presented
publicly as a validated method for con-
firming the presence of LSD, to the
same degree of forensic proof as the
tests that are currently used by the
Navy and Army in proving the pres-
ence of marijuana and cocaine.

I do not want the Army to sit around
and ponder this issue into the indefi-
nite future. I want action, and I want
it quickly.

Lastly, Mr. President, from a careful
study of the material that is available,
I am convinced that the toxicological
exam report from the Armed Forces
Institute of Pathology was not re-
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ceived in Fort Hood until after the
court martial of the accused was com-
pleted. The prosecutors in the JAG
Corps told my staff man that they did
not have them and, even if they had
gotten them that morning, and it
showed the use of drugs, they would
not have brought an additional
charge. They had collected the evi-
dence needed to prove the easiest
charge, and they were finished with
the accused. He would be gone.

The final report of investigation
shows a log of every time the special
agents on this case received, or made a
telephone call with respect to the evi-
dence in this case. One entry reads:

About 10:00, 14 August 86, SA REZAC
contracted AFIP and spoke with Cpt. James
J. Kuhlman, Jr., who stated the examina-
tion of the blood of [the accused] is com-
pleted and there was no alcohol present.
Kuhlman stated the urine is still being
tested.

The next entry reads:

About 10:15, 26 August 86, SA REZAC re-
ceived the toxicological examination report
on the blood and urine taken from [the ac-
cused]. The report indicated there were no
signs of drugs in the urine and no alcohol in
the blood.

When my office called AFIP to
check their records, the dates listed
above match those that appear in the
AFTIP files. In addition, they provided
information that showed that the ex-
amination of these specimens was not
finally completed until Monday,
August 17; they were not given to the
director of AFIP for his review until
Tuesday, August 18; the court martial
took place at Fort Hood, TX, begin-
ning at 9 am. that same morning.
They were placed in the mail at some
point subsequently and were received
in Fort Hood, as indicated above, on
Wednesday, August 26, 8 days after
the court martial was concluded.

Captain Kuhlman told my staff that
the AFIP lab *“does not ordinarily call
anyone. If they call us, we'll give them
the information they’'re seeking. But
our records do not show that any call
was made to us about this case on
either August 17 or 18.”

The inspector general’s report has
the following paragraph:

On August 14 a USACIDC special agent
contacted the AFIP on the status of the fo-
rensic toxicology tests and was told the
blood examinations were completed with
negative results for alcohol. These results,
as well as the remaining AFIP examination
results, i.e., that the tests were negative for
controlled substances, were also provided
telephonically to the prosecutor. (Emphasis
added).

I believe that this last sentence is
purely a fabrication. I am not pleased
by the caliber of the inspector gener-
al's investigation; this type of created
material does nothing to alleviate my
concerns over this tragedy or the un-
likelihood that it would ever happen
again.
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Mr. President, my amendment would
try to assure that this tragedy could
never recur by requiring the Secretary
of Defense to implement new proce-
dures and to guarantee that certain
methods that are already on the books
are actually used. It requires that,
when a physiological specimen is ob-
tained from someone in the course of
a criminal investigation, it must be in
a condition that is suitable for forensic
examination when it is delivered to
the laboratory. The Secretary must
prescribe for each of the services the
way in which the specimens are to be
preserved and transported to keep
them from decomposing.

I understand that these procedures
already exist in a pamphlet used by
the Armed Forces entitled: “Methods
for Preparing Pathologic Specimens
for Storage and Shipment”—Depart-
ment of Army TM8-340; NAVMED P-
5083; AFM-160-28; and Veteran's Ad-
ministration Bulletin VA IB113. I un-
derstand these procedures, which in-
clude the refrigeration and/or freezing
of the specimens, are appropriate as
far as I can determine at this point. I
understand that the military now uses
them whenever there is a plane crash.
I think they should be followed when-
ever there is an ongoing criminal in-
vestigation requiring a forensic exami-
nation of biologic specimens.

My amendment would also require
that the specimens be transported to
the appropriate laboratory by the
most expeditious means available and
appropriate. Contrary to the inspector
general’s report, the cost of transport-
ing a crucial specimen by overnight de-
livery should not be considered “pro-
hibitive” when the validity of the test
results may be central to the criminal
case at trial.

My amendment also requires that
whenever there is evidence that indi-
cates that an individual may have used
LSD in connection with a criminal in-
vestigation conducted by or for any of
the military departments, the speci-
mens must be submitted to a forensic
laboratory that is capable of determin-
ing with a reasonable degree of scien-
tific certainty, on the basis of the ex-
amination, whether that individual
has used lysergic acid diethylamide
[LSDI.

I do not want time to elapse before
the Defense Department looks into
this problem. I, therefore, am requir-
ing that the Secretary submit a report
to the Congress by March 1, 1988, de-
scribing the procedures required by
this amendment. This should give us
sufficient time to examine the proce-
dures and determine if they are ade-
quate or whether Congress needs to
mandate further procedures in this
area.

Mr. President, this amendment, of
course, will not bring back the life of
the West Virginia soldier, nor will it
close up the wounds that will exist for-
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ever in the hearts of the mother and
father, and other relatives of this serv-
iceman.

But at least in the future it will
assure that every action is taken, and
promptly, and that appropriate proce-
dures will be developed and followed
so that this kind of case may not
happen again in which in my judg-
ment the investigation and actions
taken were too little and too late and
in essence constitute somewhat of a
whitewash.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. Is there further debate?

Mr. NUNN. Mr. President, I express
my deep regret to the family of the
victim in this particular case. The Sen-
ator from West Virginia has made a
very persuasive and moving presenta-
tion this morning about the need for
better procedures in the Department
of Defense, the Army, in dealing with
this kind of drug abuse. This amend-
ment establishes a statutory require-
ment for the Secretary of Defense to
promulgate rules for expeditious scien-
tifically wvalid chemical testing in
criminal cases.

When we looked at the amendment
we had no concern about the purpose
of it whatsoever because it was always
very clear and very much needed. We
did have some concern that there not
be anything established in the law
that could give a defendant in this
kind of case a defense to a charge that
would otherwise be valid, and we have
worked very carefully with the Sena-
tor from West Virginia and his staff.
We have a provision in here that takes
care of that concern which says,
“Nothing in this section shall be con-
strued as providing a basis, that is not
otherwise available in law, for a de-
fense to a charge or a motion for ex-
clusion of evidence or other appropri-
ate relief in any criminal proceeding.”

I know the Senator from West Vir-
ginia completely agrees with that.

So as I see this amendment, it is a
good amendment. It is a statutory
prod, a requirement to the Depart-
ment of Defense to ensure that drug
testing procedures for criminal cases
are current, valid, and timely, and I
urge its adoption.

The ACTING PRESIDENT pro tem-
pore. Is there further debate?

Mr. BYRD. Mr. President, I thank
my friend not only for his support of
the amendment but also for the input
that he and the staff had in improving
the amendment. I think it makes it
better and I think the suggestion of
this language was appropriate and
needed. I am grateful for the assist-
ance that was given to me by, as I say,
the chairman of the committee and
the staff.

The ACTING PRESIDENT pro tem-
pore. Without objection, all time has
been yielded back. The question would
now occur on agreeing to the amend-
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ment of the Senator from West Virgin-
1a.
The amendment (No. T772)
agreed to.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the
amendment was agreed to.

Mr. NUNN. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

MILITARY NOMINATIONS

Mr. NUNN. Mr. President, there are
a number of military nominations
pending before the Senate and I know
that we have a problem; we have an
objection to those being taken up. I
just wanted to call my colleagues’ at-
tention to the fact we did have an
urgent meeting of the Armed Services
Committee yesterday and the Senator
from Indiana and myself and others
were there and voted these nomina-
tions out of committee, There are time
requirements here, and I believe that
the top of the clock is ticking in terms
of the time. It is my understanding
that at the end of the month, next
Tuesday, unless these nominations are
approved on Tuesday, we have some
very, very serious disruption that will
occur to the Department of Defense
uniformed people because of statutory
requirements on time.

So I hope all Senators will take a
close look at this and where there are
objections they could examine those
objections and the reasons for those
objections to taking these nominations
up balanced against the severe penalty
some individuals will have unless the
objections are removed, and we basi-
cally act on these nominations by the
end of this month.

Mr. QUAYLE. Wil
yield?

Mr. NUNN. I yield.

Mr. QUAYLE. Let me wholehearted-
ly associate myself with the comments
of the chairman that we are running
out of time on this situation. I have
been around here long enough to
know about the so-called hold busi-
ness, but we are talking about the mili-
tary, we are talking about some very
sensitive appointments. If we cannot
get this hold situation straightened
out, I hope that the chairman and the
majority leader will move as quickly as
possible because we have to do this.
This is not a matter of if we are going
to do it. We have to do it. The chair-
man is absolutely correct that it is a
very time-sensitive matter. So I hope
those who are holding this up are
either listening or think long and hard
before pursuing this because we have
to move forward.

Mr. NUNN. I thank the Senator
from Indiana and completely agree
with his comments.

Mr. President, may I say to the ma-
jority leader we have been here 3
hours and we have handled about 13

was

the Senator
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amendments. We started with 50 this
morning and thanks to the leadership,
particularly of the Senator from West
Virginia, with the Senator from Vir-
ginia and minority leader cooperating,
this is really the first day we have not
had more amendments added to the
list than amendments that were being
handled. So we can report to the ma-
jority leader that we have handled 13
amendments today, so the list has
come down by 13. It is my understand-
ing we started this morning with 50
amendments to this bill. We now have
37 amendments. Of course, if anyone
has an amendment, we can stay here
this afternoon as long as necessary.
We made it clear we would stay as
long as there were amendments. I
know of no further amendments that
will be presented today, and perhaps
the Senator from Indiana could tell us
about any he may know of.

Mr. QUAYLE. Will the Senator
yield?

Mr. NUNN. I will be glad to yield.

Mr. QUAYLE. I know of no amend-
ments forthcoming to this side, but I
just want to congratulate the Senator
from Georgia and also the majority
leader for bringing us in today because
we have gotten quite a bit of work
done. I think we ought to show at this
point in time that we are here and
ready to debate or accept amend-
ments.

Mr. NUNN. And stay as long as nec-
essary.

Mr. QUAYLE. If we get into a time
crunch, which I imagine we will some-
time on Tuesday, it wiil not be because
we were not willing to take time on
Saturday, and I understand we will
also be in on Monday. Senators can
come over on Monday and I hope that
they can take this up because I can
tell you what is going to happen on
Tuesday, We have already got, I think,
three votes stacked, so we probably
will not even get to discussion until
close to 10 o'clock. And there is what?
What did the Senator say? Fifty?

Mr. NUNN. There were 50 amend-
ments pending before this day started,
and if my arithmetic is correct, that
would leave 37. The Senator is correct,
we have three rollcall votes that are
already scheduled for Tuesday morn-
ing. I would anticipate that Monday's
debate will mean that we will have an-
other three or four rollcall votes. So
we will probably have about six or
seven rollcall votes early Tuesday
morning, meaning that 10 o'clock
would be about as early as we could
expect, maybe even 10:30, to get start-
ed on debate. That means we would
have an awful lot of amendments to
debate on Tuesday.

So I think the Senator from Indiana
is correct; the record should clearly re-
flect that the Armed Services Commit-
tee is here, we are in business, and we
are ready to stay here today as long as
we need to handle amendments. The
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same thing will apply on Monday. We
will have the Armed Services Commit-
tee represented on both sides of the
aisle and we will be prepared to handle
amendments all day.

I urge our colleagues to come in on
Monday and offer their amendments.
We can have good debate and we can
make sure that people have plenty of
time not only on Monday but on Tues-
day also if we handle a number of
amendments on Monday.

Mr. President, I thank the majority
leader for allowing us to use this time.
I know he has almost no time. My one
regret about coming in on Saturday is
that the majority leader himself,
being the diligent leader he is and in-
sisting on manning his post of duty at
all times, feels that he needs to come
in today, too.

And I know that he needed rest and
needed time with his family but he is
here on the floor. He is running the
business of the Senate when most Sen-
ators are doing other things. I say to
him I thank him for letting us come
in, and I do regret the inconvenience
caused to him. But I do believe we
have had a productive day.

Mr. BYRD. Mr. President, I thank
both Senator NuNN and Senator
QUAYLE.

May 1 say that they have sacri-
ficed—I use the word advisedly—their
Saturday, and will be sacrificing their
Monday as has the distinguished Pre-
siding Officer today, Mr. JOHN
BREAUX, and as have those other Sena-
tors who came today and presented
their amendments.

I use the word ‘“‘sacrifice.” I say that
in the context of the facts that we do
not have very many Saturday sessions.
We have not had a Monday session in
months.

So while our other colleagues are
out in their home States taking care of
matters there, these Senators have
given up their Saturday, and will be
giving up their Monday to come in and
try to expedite the business of the
Senate on this bill. And to do so, Mr.
President, I think we should under-
stand that they are making it possible
for their colleagues on next Tuesday
to call up their amendments and,
hopefully, by virtue of the work that
has been done today and will be done
on Monday, have a little time to
debate them.

Otherwise, I think we would have
had a real train crash come next Tues-
day. Senators would have been shut
out completely in many cases as far as
debate on their amendments are con-
cerned.

Mr. President, we started on this bill
3 hours ago. We had 38 minutes out
for quorum calls, and so we might say
that we have effectively used 2%
hours thus far today which, otherwise,
would have come out of next Tuesday.
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I thank both of these Senators.
They have taken their responsibilities
seriously as they always do.

Robert E. Lee said, “Duty is the sub-
limest word in the English language.”
And these two fine Senators and other
Senators who are here have taken
very seriously that saying by Lee. I
compliment them.

This does not mean that all Senators
who are not here are not doing their
duty; some of them, of course, are
working on the home front. That is
important, too.

The order for consideration of re-
maining amendments to S. 1174, the
National Defense Authorization Act, is
as follows:

Ordered, That during the consideration of
S. 1174, a bill to authorize appropriations
for fiscal years 1988 and 1989 for military
activities of the Department of Defense, for
military construction, and for defense activi-
ties of the Department of Energy, to pre-
scribe personnel strengths for such fiscal
years for the Armed Forces, and for other
purposes, the following amendments be the
only amendments in order; that time on any
amendments, where no time agreement is
listed, or where the time agreement exceeds
30 minutes, shall be limited to 30 minutes,
to be equally divided and controlled in the
usual form; that the amendments be first
degree amendments and that no amend-
ments be offered in the second degree, with
the exception of those offered to the War
Powers Act amendments and SALT amend-
ments; and that any vote ordered to occur
on an amendment shall be deemed to be a
vote on, or in relation to, that amendment:
Provided, That there be no limitation on
the number of amendments that may be of-
fered relating to SALT or to War Powers:

Bingaman/Kennedy—NSF.

- Bradley—U.S. undertake all SSBN over-
hauls on schedule no funds in this or any
other bill shall be used to dismantle any
SSBN before 30 years service, SALT compli-
ance.

Boschwitz—Nuclear risk reduction center,
30 minutes.

Bumpers—Any SDI architecture must
ensure equal protection for all states.

Bumpers—Require a report by Navy on
feasibility and desirability of developing
successor to Trident submarine, 15 minutes.

Bumpers/Leahy—SALT subceiling compli-
ance.

Bumpers—Sense of Senate on convention
arms control,

Dole—Require Senate ratification of
SALT before U.S. obliged to adhere to its
limits.

Dole—0Qil embargo on Iran.

Dole—Require Soviet compliance with all
SALT limits before U.S. comply with SALT
II limits.

Dole—Persian Gulf.

Glenn—DOE safety oversight.

Gramm—Davis/Bacon.

Gramm—Service contract.

Gramm—Stockpile, 1 hour,

Heinz—Shipbuilding, 30 minutes.

Helms—State Dept. Americanization.

Johnston—Bio-environmental hazard re-
search, 10 minutes.

Kasten—Sense of the Senate, Japanese/
Vietnamese trade, 30 minutes.

Kennedy—Carriers study, 30 minutes.

Kennedy—Restore PRIMUS/NAVCARE
clinic funding, 10 minutes.



25384

Kennedy—Watertown Army lab milicon,
10 minutes.

Kennedy—ATACKS, 30 minutes.

Lautenberg—CHAMPUS payment
charitable hospitals, 30 minutes.

Levin—Authorizing funds for centers of
advanced technology, 10 minutes.

Levin—ABM.

Levin/Dixon—Cut SDI, reallocate to con-
ventional.

Metzenbaum—M1A1l tank, 20 minutes.

Metzenbaum—Burdensharing, sense of
Senate, 20 minutes.

McCain—Indian Contacting, 15 minutes.

Nunn/Warner—Technical amendments.

Nunn—2 MAF amphibious lift require-
ment.

Shelby—Prohibition on sale of Toshiba
products in military exchanges, 20 minutes.

Simon—Sense of Senate regarding early
SDI deployment.

Specter/Heinz/Lautenberg/Bradley—
Restore TAO fleet oiler ship, 30 minutes,

Wallop—Assign strategic mission within
the armed services, 2 hours.

Warner—Contact on morale/welfare/rec-
reational funds, 30 minutes.

Warner—DOE safety oversight, 30 min-
utes.

Warner—FEMA add-on, 30 minutes.

Wilson—Regarding M113A3 for guard/re-
serves, 20 minutes.

Wilson—Cost effectiveness at the margin,
1 hour.

Wilson—Shipboard IFF, 10 minutes.

Wilson—Space launch recovery.

Wilson—Presido army hospital, 1 hour.

Wilson—Strike Levin/Nunn language.

Wilson—Defense intelligence manpower
exemption.

Ordered further, That on Monday, Sep-
tember 28, 1987, when the Senate resumes
consideration of the DOD bill, any rollcall
votes ordered on amendments on Monday
be stacked, and occur in sequence on Tues-
day, Sept. 29, 1987, following the votes
stacked on Friday, Sept. 25, 1987 and Satur-
day, Sept. 26, 1987.

Ordered further, That on Tuesday, Sept.
29, 1987, when the Senate resumes consider-
ation of the DOD bill, there be a vote on, or
in relation to, the pending Conrad amend-
ment.

Ordered further, That following the dispo-
sition of the Conrad amendment, votes
oceur on, or in relation to, the amendments
stacked on Friday, in sequence, to be fol-
lowed by votes on, or in relation to, the
amendments stacked on Saturday, in se-
quence, to be followed by votes on, or in re-
lation to, the amendments stacked on
Monday, in sequence.

Ordered further, That at the hour of 8:00
p.m. on Tuesday, Sept. 29, 1987, all debate
on amendments to the DOD bill cease, with
the exception of amendments dealing with
the War Powers Act and dealing with SALT:
Provided, That no call for the regular order
will bring back the War Powers Act amend-
ment before the conclusion of all rollcall
votes on all other amendments.

Ordered further, That no motions to re-
commit be in order.

Ordered further, That quorum calls before
rollcall votes are waived.

Ordered further, That the initial rollcall
vote on Tuesday not exceed 30 minutes, the
initial vote at 8:00 p.m. not exceed 20 min-
utes, and all subsequent back-to-back votes
be 10 minutes.

EXTENSION OF FHA INSURING AUTHORITY—

AMENDMENT NO. 335

@ Mr. DAMATO. Mr. President, as
ranking member of the Senate Hous-

for
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ing Subcommittee, I rise today to join
with the chairman of the subcommit-
tee, Senator CransTON, in support of
legislation to extend the insuring au-
thority of the Federal Housing Au-
thority [FHA] of the U.S. Department
of Housing and Urban Development.
Under this legislation, the FHA mort-
gage insurance authority would be ex-
tended until November 1, 1987. Cur-
rently, under Public Law 99-430, the
FHA authority to insure home mort-
gages expires on September 30, 1987.

Both the House and the Senate have
passed housing reauthorization bills
including provisions for the continu-
ation of this insuring authority. A
House and Senate conference commit-
tee, of which Senator CransTON and I
are members, is close to completing a
final housing bill. Unfortunately, a
few remaining unreconciled provisions
may take us past the September 30
deadline for the authorization of FHA
mortgage insurance. Therefore, Sena-
tor CransTON and I are sponsoring leg-
islation today that would allow the
FHA to continue, without interrup-
tion, its operating authority for the
numerous mortgage insurance pro-
grams through November 1, 1987. This
will give the conferees enough time to
work out our differences without a
threat of an FHA shutdown.

As you know, Mr. President, last
year the FHA insuring authority
became a pawn in a larger battle be-
tween the House and Senate over a
controversial reauthorization bill of all
Federal housing programs. The Con-
gress passed seven short-term exten-
sions. However, during the course of
congressional deliberations, the insur-
ing authority was allowed to expire a
shocking six times. FHA shutdown its
operation a total of 51 days. This
caused confusion and frustration
among many prospective homebuyers.
It threatened the housing plans of
many low-, moderate-, and middle-
income Americans. Furthermore, it de-
stabilized the mortgage and housing
financing system in our Nation.

This FHA extender will prevent the
insuring authority from expiring on
September 30, 1987, while the 1987
housing bill is in conference. The FHA
will continue to run smoothly through
November 1, 1987, avoiding undue
hardship to homebuyers, mortgage
lenders, home builders, and the many
individuals involved in our Nation's
housing industry and financing
system.

Mr. President, FHA is one of the
most successful partnerships ever cre-
ated between the public and private
sectors. During its illustrious 53-year
history, FHA has assisted more than
15 million American families realize
the dream of homeownership. Let us
preserve the integrity of this vital Fed-
eral agency. I urge my colleagues to
join us and to support this legisla-
tion.e
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MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that there now be
a period for morning business not to
extend beyond 1 hour, and that Sena-
tors may speak therein.

The ACTING PRESIDENT pro tem-
gore. Without objection, it is so or-

ered.

THE CALENDAR

Mr. BYRD. Mr. President, I wish to
inquire of the distinguished Senator,
who is the acting Republican leader
today, Mr. QuavLg, if the following
calendar orders have been cleared on
his side of the aisle: Calendar Order
Nos. 326, 327, 328, and Calendar Order
No. 350.

Mr. QUAYLE. Mr. President, I can
tell the majority leader that they have
been cleared on this side.

Mr. BYRD. Mr. President, I ask
unanimous consent that the four cal-
endar orders be considered en bloc,
and that the measures be agreed to en
bloe, and that the motion to reconsid-
er en bloc be laid on the table.

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without ob-
jection, it is so ordered.

Without objection,
are agreed to.

the preambles

GRATUITY TO NOLA E.
FREDERICK

The resolution (S. Res. 285) to pay a
gratuity to Nola E. Frederick, was con-
sidered, and agreed to; as follows:

S. REs. 285

Resolved, That the Secretary of the
Senate hereby is authorized and directed to
pay, from the contingent fund of the
Senate, to Nola E. Frederick, widow of
George E. Frederick, an employee of the
Senate at the time of his death, a sum equal
to nine months' compensation at the rate he
was receiving by law at the time of his
death, said sum to be considered inclusive of
funeral expenses and all other allowances.

GRATUITY TO JERLINE PARKS

The resolution (S. Res. 286) to pay a
gratuity to Jerline Parks, was consid-
ered, and agreed to; as follows:

S. REs. 286

Resolved, That the Secretary of the
Senate hereby is authorized and directed to
pay, from the contingent fund of the
Senate, to Jerline Parks, widow of Billy J.
Parks, an employee of the Senate at the
time of his death, a sum equal to nine
months' compensation at the rate he was re-
ceiving by law at the time of his death, said
sum to be considered inclusive of funeral ex-
penses and all other allowances.

GRATUITY TO ROBINNIA GRACE
ELAINE RICHARDSON

The resolution (S. Res. 287) to pay a
gratuity to Robinnia Grace Elaine
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Richardson, was considered, and
agreed to; as follows:
S. REs. 1287

Resolved, That the Secretary of the
Senate hereby is authorized and directed to
pay, from the contingent fund of the
Senate, to Robinnia Grace Elaine Richard-
son, widow of Thomas R. Richardson, an
employee of the Architect of the Capitol as-
signed to duty on the Senate side at the
time of his death, a sum to equal six
months' compensation at the rate he was re-
ceiving by law at the time of his death, said
sum to be considered inclusive of funeral ex-
penses and all other allowances.

ESTABLISHING MINING
AWARENESS WEEK

The resolution (S. Res. 289) estab-
lishing Mining Awareness Week was
considered, and agreed to.

The preamble was agreed to.

The resolution, and the preamble,
are as follows:

S. REs. 289

Whereas, the minerals extracted from the
earth have opened doors to progress
throughout history and are vital to the con-
tinuation of civilization;

Whereas, modern mining machinery,
equipment and services permit the best
available mining and reclamation technolo-
gy on industry properties,

Whereas, the mining industry has made
and will continue to make essential contri-
butions to the industrial development of the
United States, its standard of living, nation-
al security, and international competitive-
ness;

Whereas, the ability of the domestic
mining industry to survive and prosper at
home and in the international market is
vital to the economic well-being and world
leadership position of the nation: Now,
therefore, be it

Resolved, That the Senate of the United
States hereby proclaims April 24-30, 1988,
Mining Awareness Week, in recognition of
the domestic mining industry, which cre-
ated, established and maintained our Na-
tion's industrial cornerstone resulting in
benefits to the entire world.

SEPTEMBER 22, 1950: THE VICE
PRESIDENT'S DESK

Mr. DOLE. Mr. President, 37 years
ago this week, on September 22, 1950,
the Senate gave one of its most histor-
ic pieces of furniture, the Vice Presi-
dent’s desk in the Chamber, to Vice
President Alben Barkley.

The Senate Chamber was remodeled
in 1950. The glass ceiling and elabo-
rate wall panels were removed to im-
prove acoustics in the Chamber, and
the wooden desks that served the Vice
President and clerks of the Senate
were replaced by the current desks. At
that time, Emory Frazier served as the
Chief Clerk—today that position has
become the Assistant Secretary of the
Senate, but back then the Chief Clerk
sat at the front desk to call the roll
and handle paperwork. A native Ken-
tuckian and a Senate history buff,
Frazier knew that the first Vice Presi-
dent to sit at the desk in 1859, John C.
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Breckinridge, was a Kentuckian. The
desk's last occupant in 1950, Alben
Barkley, also hailed from Kentucky.
Frazier lobbied with the committee
overseeing the remodeling of the
Chamber to present the desk to Vice
President Barkley.

On September 22, 1950, Senator
Dennis Chavez introduced a resolution
offering the desk as ‘““an expression of
high appreciation” for Barkley's long
service as a Senator, Senate majority
leader, and Vice President. Republican
leader, Kenneth Wherry asked that all
Senators be permitted to join as co-
sponsors, and the motion passed with-
out objection. Vice President Barkley
took the occasion to express his grati-
tude to the Senate for the old desk
which had graced the Senate Chamber
for nearly a century, and extended the
thanks of the people of Kentucky for
this tribute to two of their native sons.

Today the mahogany Vice Presi-
dent's desk is displayed in the modern
political collection of the University of
Kentucky Library, in Lexington, KY,
along with a statute of Alben Barkley,
and photographs of numerous Ken-
tucky Senators whose papers are de-
posited there.

AMENDMENTS SUBMITTED

DEPARTMENT OF DEFENSE AU-
THORIZATION ACT, FISCAL
YEARS 1988 AND 1989

EVANS (AND ADAMS)
AMENDMENT NO. 761

Mr. EVANS (for himself and Mr.
Apams) proposed an amendment to
the bill (S. 1174) to authorize appro-
priations for fiscal years 1988 and 1989
for military activities of the Depart-
ment of Defense, for military con-
struction, and for defense activities of
the Department of Energy, to pre-
scribe personnel strengths for such
fiscal years for the Armed Forces, and
for other purposes; as follows:

At the appropriate place in the bill add
the following: “Replace asbestos insulation
in the amount of $2,050,000 at Fairchild Air
Force Base, Washington.”

BYRD AMENDMENT NO. 762

Mr. BYRD proposed an amendment
to the bill S. 1174, supra; as follows:

At the appropriate place in the bill, add
the following new section: Notwithstanding
any limitation on amounts that may be oth-
erwise paid for travel and transportation al-
lowances, a civilian employee of the Depart-
ment of Defense or Department of Trans-
portation or a member of the Armed Forces
of the United States, accompanying a
member of Congress, an employee of such a
member, or an employee of Congress on of-
ficial travel may be authorized reimburse-
ment for actual travel and transportation
expenses in an amount not to exceed that
approved for official Congressional travel
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when that travel is directed or approved by
the Secretary of Defense or the Secretary of
the executive agency or military depart-
ment, or a designee of the Secretary con-
cerned, having jurisdiction over the employ-
ee or member,

BYRD (AND NUNN) AMENDMENT
NO. 763

Mr. BYRD (for himself and Mr.
NunN) proposed an amendment to the
bill S. 1174, supra,; as follows:

On page 114, between lines 13 and 14,
insert the following new section:

SEC. . REPORT ON REQUIREMENTS FOR MAIN-
TAINING NATO'S STRATEGY OF DE-
TERRENCE.

(a) IN GenNeEraL.—The Secretary of De-
fense shall submit to Congress a report re-
garding the ability of the North Atlantic
Treaty Organization (NATO) to maintain
its strategy of deterrence through the 1990s,
including a specific discussion concerning
this issue in the event the United States and
the Soviet Union agree to a treaty which re-
quires reduction or elimination of types of
delivery systems or reductions in the num-
bers of nuclear weapons deployed in West-
ern Europe.

(b) Form AND CONTENT OF REPORT.—The
Secretary shall submit the report required
by subsection (a) in both classified and un-
classified forms and shall include in the
report the following:

(1) The appropriate numbers and types of
nuclear weapons and nuclear-capable deliv-
ery systems not limited by the proposed
treaty which the Secretary of Defense rec-
ommends for deployment in the European
theater under the terms of an arms control
agreement likely to be agreed to by the
United States and the Soviet Union.

(2) A description of any nuclear modern-
ization program the Secretary of Defense
has recommended or proposes to recom-
mend as necessary to ensure that NATO
will be able to maintain a credible and effec-
tive military strategy.

(3) A discussion of the impact that a re-
duction in the number of nuclear warheads
deployed by NATO in Western Europe will
likely have on NATO's ability to maintain
an effective flexible response strategy and
credible deterrence.

(4) A discussion of any plans for redeploy-
ment in peacetime to Western Europe, in
the event an agreement referred to in sub-
section (a) is successfully concluded, of nu-
clear forces of the United States that are
currently deployed outside Western Europe.

(5) A discussion of the balance of non-nu-
clear forces in the NATO theater and the
potential impact of an agreement limiting
non-nuclear forces on that balance.

(6) A discussion of the feasibility of substi-
tuting advanced conventional munitions for
nuclear weapons currently deployed by
NATO, including a discussion of the costs of
such weapons and prospects for sharing
such costs among NATO allies.

(7) A discussion of all feasible candidate
nuclear weapons delivery systems that
might be deployed by NATO, including all
delivery systems currently in the inventories
of the United States and NATO and any
new systems that may become available
during the time period covered by the re-
ports required by subsection (a).

(8) A discussion of the views of the leaders
of member nations of NATO (other than
the United States) and of the Supreme
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Allied Commander, Europe (SACEUR) on
the issues in items (1) through (6) above.

(¢) DEaDLINE For REPORT.—The report re-
gel;ired by subsection (A) shall be submit-

(1) not later than 90 days after the date of
enactment of this Act; or

(2) not later than the date on which the
President submits to the Senate for its
advice and consent an arms control treaty
limiting deployment of intermediate-range
nuclear forces (INF) in Western Europe,
whichever date is earlier.

EVANS (AND OTHERS)
AMENDMENT NO. 764

Mr. EVANS (for himself, Mr. Apams,
and Mr. INoUYE) proposed an amend-
ment to the bill S. 1174, supra; as fol-
lows:

At the appropriate place in the bill, insert
the following new section:

Sec. . The Secretary of the Navy is au-
thorized to provide to the Tulalip Tribes of
Washington, $3,400,000 from the authoriza-
tion for appropriations provided in section
2204(a)(1), to settle tribal claims for loss of
access to and displacement from usual and
accustomed fishing grounds and stations
arising from the construction and operation
of the Navy Homeport at Everett, Washing-
ton, pursuant to the Memorandum of
Agreement dated July 22, 1987 between the
United States Navy and the Tulalip Tribes
of Washington. Before payment in final set-
tlement of the tribal claims is made, the
Navy must obtain from the Tulalip Tribes a
release by which the tribes waive any claims
against the United States for displacement
from the Homeport site while the site is
owned by the United States, and for addi-
tional displacement resulting from Home-
port construction-related activities in Port
Gardner to the extent provided by the
Memorandum of Agreement. The release
will also waive any claims the tribes may
have against the United States or any of its
successors in interest for loss of access re-
sulting from the permanent structures con-
structed for the Homeport. Nothing herein
shall be construed to diminish in any way
the reserved rights of the Tulalip Tribes of
Washington, except as provided in the
Memorandum of Agreement.”.

PROXMIRE AMENDMENT NO. 765

Mr. PROXMIRE proposed an
amendment to the bill S. 1174, supra;
as follows:

At the appropriate place in the bill insert
a new section as follows:

Sec. . The Comptroller General shall
conduct a study of allegations of censorship
in the Department of Defense newspaper,
Stars and Stripes. The report of the Comp-
troller General shall be transmitted to the
Congress not later than 90 days after the
date of enactment of this Act and such
report shall include the Comptroller Gener-
al’s findings regarding the validity of the al-
legation and any recommendations concern-
ing those allegations which the Comptroller
General believes appropriate.

DIXON (AND OTHERS)
AMENDMENT NO. 766
Mr. DIXON (for himself, Mr. Bump-
ERS, and Mr. WEICKER) proposed an
amendment to the bill S. 1174, supra;
as follows:
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On page 114, between lines 13 and 14,
insert the following new section.

SEC. .SMALL BUSINESS SET-ASIDE PROGRAM.

(a) FaiR PROPORTION OF FEDERAL CoON-
TRACTS; AWARD AT FAIR AND REASONABLE
Prices.—Section 15(a) of the Small Business
Act (15 U.8.C. 644(a)) is amended—

(1) in paragraph (3), by striking out “in
each industry category” and inserting in
lieu thereof “of the total awards (utilizing
the product and services codes of the Feder-
al Procurement Data System established
pursuant to section 6(d)(4) of the Office of
Federal Procurement Policy Act (41 U.S.C.
405(d)(4))";

(2) by striking out the matter that begins
“For purposes of clause (3) of the first sen-
tence of this subsection” up to the last sen-
tence; and

(3) by striking the period, inserting in lieu
thereof a comma, and the words ‘‘deter-
mined on the basis of an evaluation of the
prices offered in response to the solicitation
by all eligibile offerors, by other techniques
of price analysis, or by cost analysis for the
purpose of establishing that the anticipated
contract award price will be fair and reason-
able to the Government.”

(b) SmaLL BUSINESS SMALL PURCHASE RE-
SERVE EXcLUDED FrROM ANNUAL GoaLs.—Sec-
tion 15(g) of the Small Business Act (15
U.S.C. 644(g)) is amended by inserting
“having a value of $25,000 or more' after
“procurement contracts of such agency” in
the first sentence.

(¢) SUBCONTRACTING LIMITATIONS,—(1) Sec-
tion 15(0) of the Small Business Act (15
U.S.C. 644(0)) is amended by—

(A) striking out "unless the concern
agrees that” in paragraph (1) and inserting
in lieu thereof “‘unless the concern agrees to
expend its best efforts so that',;

(B) inserting a flush sentence at the end
of paragraph (1) as follows:

“Higher percentages of permissible subcon-
tracting may be authorized in an individual
contract solicitation by the contracting offi-
cer.”;

(C) by striking out “in that industry cate-
gory"” in paragraph (2) and inserting in lieu
thereof *‘for that size standard”; and

(D) by striking out all after the phrase
“general and speecialty construction” in
paragraph (3) and inserting in lieu thereof a
period.

(2) The amendments made by section
921(c) of the Defense Acquisition Improve-
ment Act of 1986 (Public Law 99-661) shall
apply to solicitations issued on or after Oc-
tober 1, 1987.

(d) REPEALER.—Section 15(p) of the Small
Business Act (15 U.S.C. 644(p)) is repealed.

(e) CONFORMING AMENDMENTS.—Section
8(a)(14) (15 U.S.C. 63T7(a)(14)) of the Small
Business Act is amended—

(1) in subparagraph (A) by striking out
“the concern agrees that” and inserting in
lieu thereof “the concern agrees to expend
its best efforts so that”;

(2) in subparagraph (B) by striking out “in
that industry category” and all that follows
in the subparagraph and inserting in lieu
thereof “for that size standard.”; and

(3) by striking out subparagraph (C) and
inserting in lieu thereof the following:

“(C) The Administration shall establish,
through public rulemaking, requirements
similar to those established in subparagraph
(A) to be applicable to contracts for general
and specialty construction.".

(f) INITIAL REVIEW OF SIZE STANDARDS.—
Section 921(h) of the “Defense Acquisition
Improvement Act of 1986" (Public Law 99-
661) is amended by striking in the last sen-
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tence the words “until October 1, 1987" and
substituting in lieu thereof the words *'prior
to March 31, 1988".

(g) EFrFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 1987, or the date of the enactment
of this Act, whichever is later.

DIXON (AND OTHERS)
AMENDMENT NO. 767

Mr. DIXON (for himself, Mr.
DeConcini, Mr. D’AmaTOo, and Mr.
GRrAHAM) proposed an amendment to
the bill S. 1174, supra; as follows:

On page 114 between lines 13 and 14,
insert the following:
SEC. 812, ANNUAL PLAN ON DEPARTMENT OF DE-
FENSE DRUG LAW ENFORCEMENT AS-
SISTANCE.
(a) INn GENErRAL.—Chapter 18 of title 10,
United States Code, is amended by adding
at the end the following new section.

“§380. Annual plan on Department of Defense
drug law enforcement assistance

“(a)(1) At the same time as the President
submits the budget to Congress each year
under section 1105(a) of title 31, United
States Code, the Secretary of Defense shall
submit to Congress the following:

“(A) A detailed list of all forms of assist-
ance that is to be made available by the De-
partment of Defense to civilian drug law en-
forcement and drug interdiction agencies,
including the United States Customs Sery-
ice, the Coast Guard, the Drug Enforcement
Administration, and the Immigration and
Naturalization Service, during the fiscal
year for which such budget is submitted.

‘“(B) A detailed plan for lending equip-
ment and rendering drug interdiction-relat-
ed assistance included on such list during
such fiscal year.

*(2) The list required by paragraph (1)(A)
shall include a description of the following
matters:

“(A) Surveillance equipment suitable for
detecting air, land, and marine drug trans-
portation activities.

“(B) Communications equipment. includ-
ing secure communications.

“(C) Support available from the reserve
components of the armed forces for drug
interdiction operations of civilian drug law
enforcement agencies.

“(D) Intelligence on the growing, process-
ing, and transshipment of drugs in drug
source countries and the transshipment of
drugs between such countries and the
United States.

“(E) Support from the Southern Com-
mand and other unified and specified com-
mands that is available to assist in drug
interdiction.

“(F) Aircraft suitable for use in air-to-air
detection, interception, tracking, and seizure
by civilian drug interdiction agencies, in-
cluding the Customs Service and the Coast
Guard.

“(G) Marine vessels suitable for use in
maritime detection, interception, tracking,
and seizure by civilian drug interdiction
agencies, including the Customs Service and
the Coast Guard.

*(H) Such land vehicles as may be appro-
priate for support activities relating to drug
interdiction operations by civilian drug law
enforcement agencies, including the Cus-
toms Service, the Immigration and Natural-
ization Service, and other Federal agencies
having drug interdiction or drug eradication
responsibilities.
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“{b) The Secretary of Defense, not earlier
than 30 days and not later than 45 days
after the date on which Congress receives a
list and plan submitted under subsection (a),
shall convene a conference of the heads of
all Federal Government law enforcement
agencies having jurisdiction over drug law
enforcement, including the Customs Serv-
ice, the Coast Guard, and the Drug Enforce-
ment Administration, to determine the ap-
propriate distribution of the assets, items of
support, or other assistance to be made
available by the Department of Defense to
such agencies during the fiscal year for
which the list and plan are submitted. Not
later than 60 days after the date on which
such conference convenes, the Secretary of
Defense and the heads of such agencies
shall enter into appropriate memoranda of
agreement specifying the distribution of
such assistance.

“(c) The Comptroller General of the
United States shall monitor the compliance
of the Department of Defense with subsec-
tions (a) and (b). Not later than 90 days
after the date on which a conference is con-
vened under subsection (b), the Comptroller
General shall transmit to Congress a writ-
ten report containing the Comptroller Gen-
eral’s findings regarding the compliance of
the Department of Defense with such sub-
sections. The report shall include a review
of the memoranda of agreement entered
into under subsection (b).”.

(b) ConNFORMING AMENDMENT.—The table
of sections at the beginning of such chapter
is available by adding at the end the follow-
ing:

“380. Annual plan on Department of De-
fense drug law enforcement as-
sistance.”.

LEVIN AMENDMENT NO. 768

Mr. LEVIN proposed an amendment
to the bill S. 1174, supra, as follows:

On page 2, line 20, strike out
*$2,805,859,000" and insert in lieu thereof
*$3,138,059,000".

On page 2, lne 23,
“$2,412,928,000" and insert in
“$2,491,128,000",

On page 3, line 3,
“$2,131,239,000" and insert in
*$2,263,239,000".

On page 3, line 186,
*'$6,219,532,000" and insert in
“$6,377,032,000".

On page 4, line 13,
*$9,137,539,000" and insert in
*'$9,203,539,000".

On page 4, line 16,
$8,210,782,000” and insert in
“$8,244,782,000".

On page T, between lines 14 and 15, insert
the following new subsections:

(f) ApacHE HELICOPTER.—Of the funds ap-
propriated or otherwise made available for
procurement of aireraft for the Army for
fiscal year 1988, the sum of $987,485,000
shall be available only for the Apache heli-
copter program.

(g) UH-60 HELICOPTER.—Of the funds ap-
propriated or otherwise made available for
procurement of aircraft for the Army for
fiscal year 1988, the sum of $357,820,000
shall be available only for the UH-60 heli-
copter program.

(h) AHIP HericorTerR.—Of the funds ap-
propriated or otherwise made available for
procurement of aircraft for the Army for
fiscal year 1988, the sum of $164,900,000
shall be available only for the AHIP heli-
copter program.

strike out
lieu thereof

strike out
lieu thereof

strike out
lieu thereof

strike out
lieu thereof

strike out
lieu thereof
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(i) TOW II MissiLe. —Of the funds appro-
priated or otherwise made available for pro-
curement of missiles for the Army for fiscal
year 1988, the sum of $209,439,000 shall be
available only for the TOW II antitank mis-
sile program.

On page 8, between lines 9 and 10, insert
the following new subsections:

{c) HARM AIR-TO-GROUND MIisSSILE.—Of
the funds appropriated or otherwise made
available for procurement of missiles for the
Navy for fiscal year 1988, the sum of
$274,028,000 shall be available only for the
HARM air-to-ground missile program.

(d) SPARROW AIR-TO-AIR MissiLE—Of the
funds appropriated or otherwise made avail-
able for procurement of missiles for the
Navy for fiscal year 1988, the sum of
$178,000,000 shall be available only for the
Sparrow air-to-air missile program.

On page 8, line 11, strike out “Funds™ and
insert in lieu thereof “(b) T-46 AIRCRAFT.—
Funds".

On page 8, between lines 16 and 17, insert
the following new subsections:

(e) Maverick MissiLe.—Of the funds ap-
propriated or otherwise made available for
procurement of missiles for the Air Force
for fiscal year 1988, the sum of
$391,005,000" shall be available only for the
Maverick air-to-ground missile program.

(d) Low LevEL LASER GuIipEp Bowms.—Of
the funds appropriated or otherwise made
available for procurement of missiles for the
Air Force for fiscal year 1988, the sum of
$34,000,000 shall be available only for the
Low Level Laser Guided Bomb modification
program.

On page 15, line 4, strike out
“$16,346,598,000" and insert in lieu thereof
**$15,446,598,000".

On page 17, between lines 2 and 3, insert
the following new section:

SEC. 223, AIR FORCE PROGRAMS,

(a) S8mMaLL ICBM Procram.—Of the funds
appropriated or otherwise made available to
the Air Force for research, development,
test, and evaluation for fiscal year 1988, not
more than $200,000,000 may be obligated or
expended for the Small Intercontinental
Ballistic Missile program.

(b) MX RAIL MoeIiLE BasiNG MobeE.—None
of the funds appropriated or otherwise
made available to the Air Force for re-
search, development, test, and evaluation
for fiscal year 1988 may be obligated or ex-
pended for the MX Rail Mobile Basing
Mode program.

Renumber sections 223 through 228 as
sections 224 through 229, respectively.

On page 32, line 13, strike out
$21,691,300,000" and insert in lieu thereof
“$21,791,300,000".

On page 34, between lines 21 and 22,
insert the following new subsection:

(e) MAINTENANCE DEerors.—Of the funds
appropriated or otherwise made available
for operation and maintenance of the Army
for fiscal year 1988, the sum of
$1,631,500,000 shall be available only for
depot maintenance.

NUNN (AND OTHERS)
AMENDMENT NO. 769

Mr. NUNN (for himself, Mr. QUAYLE,
Mr. Exon, and Mr. WARNER) proposed
an amendment to amendment No. 768
proposed by Mr. Levin to the bill S.
1174, supra; as follows:

Strike all beginning with line one on page
one, and insert in lieu thereof the following:

(a) The Senate finds—
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(1) it is essential that our defense prior-
ities be carefully analyzed so as to properly
fund the armed forces of the United States;

(2) the status of the forces of the United
States and our allies will become more im-
portant if an INF agreement is concluded
between the United States and the Soviet
Union;

(3) it is both desirable and possible to
reduce NATO's reliance on nuclear weapons
for the defense of all members of the Alli-
ance if NATO asserts the political will and
establishes sound defense priorities;

(4) the United States is currently procur-
ing one land-based inter-continental ballistic
missile while developing another such
weapon at significant cost:

(5) it is imperative for the economic well-
beirg of the United States the Federal defi-
cit be reduced, and our efforts to reduce
that deficit will continue to require limits
on all discretionary Federal spending in-
cluding defense spending; and

{6) such restraints on the defense budget
are likely to exist for the foreseeable future.

(b) Therefore, it is the sense of the Senate
that authorization of funds for research and
development of the Small ICBM and the
rail-mobile basing mode for the MX ICBM
does not constitute a commitment or ex-
press an intent to procure and deploy either
or both.

QUAYLE AMENDMENT NO. 770

Mr. QUAYLE proposed an amend-
ment to the bill S. 1174, supra; as fol-
lows:

At the appropriate place in the bill add
the following new section:

The Senate finds that with respect to the
level of U.S. military forces permanently
stationed in Europe in FY 88 and FY 89:

the agreement in principal between the
United States and the Soviet Union to elimi-
nate all intermediate-range nuclear missiles
has important implications for the viability
of NATO's defense posture;

the presence of U.S. forces in Europe con-
stitutes the most visible and meaningful evi-
dence of the continuing strong commitment
of the United States to the integrity of the
Alliance;

NATO Defense Ministers stated on May
26-27, 1987 that: “The continued presence
of U.S. forces at existing levels in Europe
plays an irreplacable role in the defense of
North America as well as Europe’":

Therefore, it is the sense of the Senate
that the number of United States military
personnel stationed in Europe play an indis-
pensable role for peace and deterrence and
such commitment of forces should be con-
tinued at existing levels, provided that all
existing basing agreements remain in effect.

Furthermore, the actual number of United
States forces in Europe at any one time may
fall below this level due to administrative
fluctuations or determination by the Presi-
dent of other national security consider-
ations.

WEICKER AMENDMENT NO. 771

Mr. WEICKER proposed an amend-
ment to the bill S. 1174, supra: as fol-
lows:

On page 114, between lines 13 and 14,
insert the following:
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. BUDGET SUBMISSIONS RELATING TO SPE-
CIAL ACCESS PROGRAMS

(a) IN GENERAL.—(1) Each year, the Presi-
dent, shall include in the budget submitted
to Congress for the Department of Defense
vnder section 1105 of title 31, United States
Code, a separate report to the Committees
on Armed Services and the Defense Sub-
committees of the Committees on Appro-
priations of the Senate and House of Repre-
sentatives on each major defense acquisition
program in such budget which is designated
as a special access program (provided for
under Executive Order 12356, dated April 2,
1982, or any successor order).

(2) A report submitted under paragraph
(1) in the case of any program shall con-
tain—

{A) a brief description of such program;

(B) a brief discussion of the major mile-
stones established for such program; and

(C) the actual cost of such program for
each fiscal year during which the program
has been conducted before the fiscal year in
which such budget is submitted, the esti-
mated cost of such program for each addi-
tional fiscal year during which the program
is expected to be conducted, and the esti-
mated total cost of such program.

(b) Form oF REePORT.—A report required
by subsection (a) may be submitted in classi-
fied or unclassified form.

(c) Wairver AuTHORITY.—The Secretary of
Defense may waive the requirements of sub-
section (a) in the case of any program for
which the Secretary determines that the
disclosure of the existence of such program
would adversely affect national security. If
the Secretary exercises the waiver authority
in this subsection, he shall provide the in-
formation required by subsection (a) and
the justification for such waiver to the
chairman and ranking minority members of
the Committees on Armed Services and the
Defense Subcommittees of the Committees
on Appropriations.

(d) CrassiFicatioN Poricy.—(1) The Presi-
dent shall submit to the Committees on
Armed Services of the Senate and the
House of Representatives, at the same time
as the President submits the budget for
fiscal year 1989 to Congress under section
1105 of title 31, United States Code, a report
containing the policy for classifying reports
for the purpose of this section. The policy
shall provide for consistent classifications
for all such reports, except that such policy
may provide for exceptions to the require-
ment for consistent classification of such re-
ports if such policy contains specific criteria
and procedures for determining the excep-
tions.

(2) After submitting the policy referred to
in paragraph (1) as provided in such para-
graph, the President shall promptly notify
the Committees referred to in such para-
graph of any modification or termination of
such policy. The notification shall contain
the reasons for the modification or termina-
tion, as the case may be, and, in the case of
a modification, the provisions of the policy
as modified.

(e) DerINITION.—As used in this section,
the term “major defense acquisition pro-
gram” means a Department of Defense ac-
quisition program that is estimated by the
Secretary of Defense to require an eventual
total expenditure for research, develop-
ment, test, and evaluation of more than
$200,000,000 (based on fiscal year 1980 con-
stant dollars) or an eventual total expendi-
ture for procurement of more than
$1,000,000,000 (based on fiscal year 1980
constant dollars), but does not include any
program that the Secretary of Defense de-
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termines is a program conducted primarily
for the purpose of facilitating intelligence-
gathering activities, intelligence analysis ac-
tivities, or counterintelligence activities.

BYRD AMENDMENT NO. 772

Mr. BYRD proposed an amendment
to the bill S. 1174, supra; as follows:

On page 114, between lines 13 and 14,
insert the following:

SEC. 812, FORENSIC EXAMINATION OF CERTAIN
PHYSIOLOGICAL EVIDENCE.

(a) IMPROVEMENT OF PROCEDURES.—(1) The
Secretary of Defense shall prescribe proce-
dures that ensure that, whenever, in con-
nection with a criminal investigation con-
ducted by or for a military department, any
physiological specimen is obtained from a
person for the purpose of determining
whether that person has used any con-
trolled substance—

(A) such specimen is in a condition that is
suitable for forensic examination when de-
livered to the forensic laboratory; and

(B) the investigative agency which sub-
mits the specimen to the laboratory receives
the results of the forensic examination in
writing within such period as is necessary to
present such results in a court-martial or
other criminal proceeding resulting from
the investigation.

(2) The procedures prescribed under para-
graph (1) shall—

(A) ensure that physiological specimens
are preserved and transported in accordance
with valid medical and forensic practices;
and

(B) insofar as is practicable, require trans-
portation of the specimen to an appropriate
laboratory by the most expeditious means
necessary to carry out the requirement in
paragraph (1)(A).

(b) TesTs For UsE oF LSD.—The Secretary
of Defense shall ensure that whenever, in
connection with a criminal investigation
conducted by or for any military depart-
ment, any physiological specimen is ob-
tained from a person for the purpose of de-
termining whether that person has used ly-
sergic acid diethylamide, such specimen is
submitted to a forensic laboratory that is
capable of determining with a reasonable
degree of scientific certainty, on the basis of
the examination of such specimen, whether
such individual has used lysergic acid dieth-
ylamide.

(¢) Nothing in this section shall be con-
strued as providing a basis, that is not oth-
erwise available in law, for a defense to a
charge or a notion for exclusion of evidence
or other appropriate relief in any criminal
proceeding.

(d) ReporT.—The Secretary of Defense
shall submit to the Committees on Armed
Services of the Senate and the House of
Representatives, not later than March 1,
1988, a report describing the procedures pre-
scribed under subsection (a).

ORDER OF PROCEDURE

Mr. BYRD. Mr. President, may I in-
quire of the distinguished Senator
who is acting as the leader on the
other side at this time whether or not
he has any additional statement or
any further business he would like to
transact today.

Mr. QUAYLE. Mr. President, I can
tell the majority leader I do not know
of any other business on this side. We
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have been here. We have had a good
day's work on Saturday. We will see
the distinguished majority leader on
Monday. I hope he gets a little bit of
rest and peace with his family before
we come back in and maybe dispose of
the defense authorization bill some-
time next week.

Mr. BYRD. I certainly hope so. To-
morrow I will be in West Virginia, wild
and wonderful West Virginia, where
the sunrises and sunsets are iridescent,
the hills are iridescent, and where it is
almost Heaven.

Mr. President, regarding the nomi-
nations that were referred to earlier
by both managers, I should state for
the Record that there is no “hold,” no
objection on this side of the aisle to
our proceeding forthwith.

I will certainly do everything I can
to expedite any action on those, hope-
fully, on Monday.

Mr. QUAYLE. I would just say to
the majority leader I hope as soon as
possible. We evidently have a hold, to
try to find out, to try to be persuasive
and cajole whoever has the hold and
letting it go. If not, we will have to
move. We really do not have any
choice on that. It is not one of those
things that we can wait around for. I
thank the majority leader for pointing
that out.

Mr. BYRD. I thank the Senator. We
all know that a motion to go into exec-
utive session to take up any nomina-
tion is not debatable. I will certainly
be glad to cooperate with the Senator.

THE U.S. SENATE

Mr. BYRD. Mr. President, I have a
statement which is one in my continu-
ing series of speeches on the U.S.
Senate. There will be no further busi-
ness today unless another Senator
wishes to come to the floor to transact
any morning business. I will proceed
with this statement which should last
or should require about 45 minutes to
an hour or thereabouts, after which
the Senate will go out until Monday.

Mr. President, I suggest the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, is is so or-
dered.

Mr. BYRD. Mr. President, I shall
wait until a later date to make this
speech.

Let me just put in a quorum call;
and then if we do not hear from any
Senator who wishes to speak today, we
will go over until Monday.

I suggest the absence of a quorum.
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The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

ORDERS FOR MONDAY AND
TUESDAY

ORDER FOR RECESS UNTIL 9:45 A.M, MONDAY

Mr. BYRD. Mr. President, I ask
unanimous consent that when the
Senate completes its business today, it
stand in recess until the hour of 9:45
a.m. on Monday next.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

LEADERS' TIME ON MONDAY

Mr. BYRD. Mr. President, I ask
unanimous consent that the time of
the two leaders on Monday next be re-
duced to 5 minutes each.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

ORDER FOR MORNING BUSINESS ON MONDAY

Mr. BYRD. Mr. President, I ask
unanimous consent that, if there be
any remaining time after the two lead-
ers have used their time on Monday
next, prior to the hour of 10 a.m., such
time be utilized for morning business,
and that Senators may speak therein
for not to exceed 1 minute each.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

ORDER FOR RECESS FROM MONDAY UNTIL 7:45

A.M. TUESDAY

Mr. BYRD. Mr. President, I ask
unanimous consent that when the
Senate completes its business on
Monday next, it stand in recess until
the hour of 7:45 a.m. on Tuesday next.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

ORDER FOR RECOGNITION OF SENATOR LEAHY ON
TUESDAY

Mr. BYRD. Mr. President, I ask
unanimous consent that, on Tuesday
next, the time of the two leaders be re-
duced to 5 minutes each, and that
upon the conclusion of that time, Mr.
LeEany be recognized for not to exceed
30 minutes or until the hour of 8:30
a.m., whichever he prefers.
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The ACTING PRESIDENT pro tem-
pore. Without objection it is so or-
dered.

ORDER FOR RESUMPTION OF UNFINISHED
BUSINESS ON TUESDAY

Mr. BYRD. Mr. President, I ask
unanimous consent that at the hour of
8:30 a.m. on Tuesday next, the Senate
resume its consideration of the unfin-
ished business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

ORDER FOR RECESS ON TUESDAY FROM 1:15 P.M.
TO 2 P.M.

Mr. BYRD. Mr. President, I ask
unanimous consent that on Tuesday
next, the Senate stand in recess from
the hour of 1:15 p.m. until the hour of
2 p.m.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

ORDER FOR RECOGNITION OF SENATOR BRADLEY
ON TUESDAY

Mr. BYRD. Mr. President, I ask
unanimous consent that at the hour of
12:45 p.m. and until the hour of 1:15
p.m. on Tuesday next, the distin-
guished Senator from New Jersey [Mr.
BrapLEY] be recognized for remarks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

PROGRAM

Mr. BYRD. Mr. President, the
Senate will recess over until Monday
next, at the hour of 9:45 a.m.

At the hour of 9:45 am. and at the
completion of the Chaplain’'s prayer,
the two leaders will be recognized
under the standing order for not to
exceed 5 minutes each, after which
there will be a brief period for morn-
ing business, not to extend beyond 10
a.m., at which time the unfinished
business will be laid before the Senate.

Any rollecall votes, other than those
which by necessity deal with parlia-
mentary matters—such as instructing
the Sergeant at Arms—will go over
until Tuesday, and will fall into place
sequentially behind the three rolleall
votes already ordered on amendments
by Messrs. Conrap, DoLE, and BYRD,
the first of which rolleall votes will
begin at 8:30 in the morning.

Upon the conclusion of those rolleall
votes, which will include the rollcall
votes that will have been added during
Monday, the Senate then will continue
with debate on amendments that are
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called up on Tuesday. It is understood

that the rollcall votes that are ordered

on Tuesday, following the votes that

will occur on already stacked amend-

ments, will be stacked until no later

l&han 8 o’'clock in the evening on Tues-
ay.

The first rollcall vote on Tuesday at
8:30 a.m., will be limited to 30 minutes,
after which the call for regular order
will be made. The subsequent back-to-
back rollcall votes thereto will be lim-
ited to 10 minutes each. the first of
the rollcall votes that will have been
ordered to begin at 8 p.m. on Tuesday
will be a 20-minute rollcall vote, and
the subsequent back-to-back rolleall
votes will be limited to 10 minutes
each, and the regular order will be
called. Regular order will be called on
all votes on Tuesday—the initial vote
as well as the subsequent back-to-back
votes.

At the hour of 8 p.m., on Tuesday,
all debate will cease on amendments
but any amendments remaining on the
list that have not been theretofore
called up may still be called up.

Such amendments would not be de-
batable but would be entitled to a roll-
call vote if desired.

Any of the amendments to be voted
on on Tuesday are subject to a tabling
motion. No motion to recommit with
or without instructions will be in
order.

At the conclusion of all votes on all
amendments, only two remaining
issues will be left for the Senate’s dis-
posal: The Byrd-Weicker, and other
war powers amendment; and the SALT
IT amendment. There is no agreement
with respect to time limitation on
either of those amendments and they
would be subject to further amend-
ment and to tabling motions.

During the day on Monday and
during the day on Tuesday, of course,
amendments may be called up and dis-
posed of by voice vote or by division
vote.

RECESS UNTIL MONDAY,
SEPTEMBER 28, 1987 AT 9:45 A.M.

Mr. BYRD. Mr. President, if there
be no further business to come before
the Senate, I move, in accordance with
the order previously entered, that the
Senate stand in recess until the hour
of 9:45 a.m., on Monday next.

The motion was agreed to, and the
Senate, at 1:30 p.m., recessed until
Monday, September 28, 1987, at 9:45
a.m.
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